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FAIR TRIAL 



O F T H E 



IMPORTANT QJJESTION, &c. 



IF the people of England fliall 6ver come to be 
in fo benumbed a ftate, as not to feel, and 
\ to fhew thpy feel, ahy real invafion of their 

I cflenti^l rights and privileges, the body politic 
tiiuft^theh be far advanced in a general mortifica- 
tion, that c^n end in nothing lefs than the death 
of Liberty. An indifference, even to the great 
concerns of freedom, would be but a bad fymp* 
torn in a free ftate; and rather argue, that the 
conftitution was not in it's natural foundhels 
and vigour. Liberty and power are naturally as 
jealous of one another, as any two ftates can be 
of their fevcral encroachments. They ought not, 
however, to part for fraall bickerings, but fhould 
bear little jealoufies without breaking for them. 

That the ♦liberties of this country are not yet 
arrived at the moft dangerous ftage of a decay, 
late occurrences have fufficiently proved : And 
imongft the figns of the national fenfe of the va- 
lue and importance of great conftitutional rights, 
may be numbered two laboured publications, in 

B defence 



[ * 1 

defence of th^ late determination ih the tafc 
the-cleftion of Middlclex; the profefled dcfigo 

^tnh which is, to prnfeai the pjobiic from beii^ 

j^iflcd by thole who have an interefl: to imp^ 
upon them, and to guard them againfi: faUe re-^ 
prefentatibns, and alarms of vain* ap^rchenfions,. . 
The authors of thefe /wo performances have ac- 
quainted us with their motives for lending, intb 
the world their^ho]tfghiC«,upofi the weighty wlj^ 
they h±fc handled/^ Bbt there wa^ no occafioit 
for an apology. The fubjefl: is worthy of any 
pen ; and thofe geiirtlftniien h«d d right to fuppor^ 
an opinion, which, very probably, they had given 
in , a lltuation of great Fefponfibiliity* 

• " A ' tfueftJbii that ceulci fo'^ divide the' wifdom of 
the nation, and that now engages the body of the 
people, is not a light matter. The proteftation 
of almoft all the reprefencatives of the landed ift- 
tcrefl^ upon a point refpedii^ the rights ofelcp- 
tioq,- dcferves very fcrious attention. Thefe are 
the vital parts bf the conllitution ': If her pry i?^ 
Om^es juranf me *Jcuis ejfe filiumy^ fid )vulnm Hoc 
wortftlm effe me ciamat ; fbe ought tq he Eean|, 

• and her wounds heiled, , , ^ 

The Hberncs of this country owe ijjucii tp. t^ 
parliamentary dircijffibns and rcmonftVan^es^ . . fjp 
great and fundamental points, controverted m 
former days, when, the aifpute was between t|xc 
prince and the people^ between th^ p.i;et.cpded pre- 
rogative of the cfown, and the juft rights or ttuc 
fubje<5l. : V .; 

' Explanations ojf* that fort cannot in ihefedaji* 
be repeated. ' The Revolution has taught the dul- 
left apprehenfion tlie folly of fuch unqatural ftr 
gles. If our liberties fuffcr now, we muft ()e. 
executioners ourfelves. 'Tia therefbr? but lit to 
warn one another of the danger to which the.com- 
monwealth niay be e%oftd^ vyhctber by the mif* 

conduct 
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foodoft^ br the 'mi£gppTt^€»6m 'of motHortoiito* 

jtf] C gRii ' es> in the ftatc* So &r the Airdkor €^ tto 
^Ijl^' had imfos w fij^ be pexforrned the doty df 
i'^ood citizen^ when on this occaj&:>o, be liib-- 
mkmt to the judgibetit of ^ pcthikr^ thoie fed-i 
jbos aiid authorrtie^ which had brought coovi&ioa 

^ J^for h]( c^zamj^^ I fwopof^ lo oottfider whar 
fe-^srui the writer cf the Serimss C(^gfidgraHM9 
fifi^fsvottcedisswith^ vtdL, m doing; ity I ihaB 
fiKm the Anzthor cf the C^^ bec3ii£r m thae 
irk]^y iBffie^ sny thing can be mified dudt k man 
Ittial to be oEferved upon tlse C0n0dsT 4timu ^ 

Jb goMifai^ 1^ Ci;^ appeats to me to finrour 
iBtbt&' cl^ that hiaS), ^hkb mrni of the bur ktve 
beeii &id to bcvc to their caiKo^ intbc imcrfne*^ 
taboos tbcy loalbe cf the kv. Thttfinrtof art 
Imsk to baire been tiied^ vhicit abie mm ia the 
pcCBcffioiiy fboeefifiifijp cmpioif to dimort ib^ alr^ 
«tidcKi fsom the efirocr of a diffictilt caofe^ bjT 
^cakiag to points ipory capable of being tirii fap^ 
jfiiicij^ bat wkkfa hflnre oo teal iBcflomce «ponii 
tie tt cim of the ^pefiba voder tnaL Tbis db- 
fanttitiDO wiSI joSi^ ufelf io the feiodi, in wbicfi, 
^'tfie fike or perfptcmt]r> aod to be zoored^paiS^ 
yyopofe to j p tofeme ttic faikwimg lacthod : 



£ In tbe SiS: places i ffaoA take a gestorad £irr 
iejr df the whole argooaeot of the AutbcMr of die 
01/7;, ami point oot what lafjiitefattsd to be a cer^ 
lan lund of coafeSoD^^ asid fine pfttwndar J^^a- 
cSds that rtut throtigb ki by tiriiicfa the Aodsor^s 

I' itxfiKiuigr flu^ millead^ bot canoot^ on its, own.. 
pKtr^ be otbmnfe d^ TCt^ defioms; and incon* 

II. Secoiidljfv I fi»B more dSicd^ and predie- 

l^.fi]Bcw what is sat the qoefiioo ^ lyl^db wS^ m, 

'•''^'■' %z ' cSca^ 
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cffbd, only bfc to fliew what the Aniifov fubftli:utdt> , 
irl room -dfit. • ^ 

• -IIL Thirdly, I fliall ftate what the realqueffl^a ' 
is; and, for preventing all aipl)iguity,,fhaU ex- 
plain the terms neceflary to thp underftanding b£ 

it. ■ ' ' ' ": '. 

IV. Fourthly, I fhall lay dowa what I appfc^ 
hend to be the principles and grounds, upon whtch 
the queftion ought to be tried. 

V. Fifthly, 1 fhall endeavour to examine iH^ 
queftion as ftated and explained . upon thbfe. 
grounds and principles. 

• VL And laftly, I Ihall beftow a few words, ta 

point out the real importance of the queftion, and- 

;the danger of the propofition, which I hope, in tl^e. 

argument, to prove to be erroneous. > . . 

• * 

The firft thing propofed was to take a general 

furvey of the whole argument of the Author of the 

[[Cafe^ and to point out what I apprehend to be 

a certain kind of confufion, and fome particular 

^ !fallacies that run through it, by which the Au- 

■ thof's reafoning may miflead, but cannot, on its 

own plan, be otherwifc than yery. deficient an^d' in- 

J conclufive. ' ' \ 

y \ Here I muft content myfeif with fome, detached 
/ obfervations, and 

'V Firft, I obferve- that the profefled purpblb' of 
..' p.ur Author is to vindicate from mifapprchenfion 
[" ind mifreprefeftt^ion the late determination of 
the Houfc' of Commons : And " to this end he 
. '^ propofcs (pages 2 § 3) " to ihow from the 
^\ Records of Parliament, and the Authorities of 
Law, that the Houfe of Commons is legally in- 
verted v^ith the power they have exercifed, with 
rcfpeft to the lata determination of the Eleftion 

_<* Fafther^ 









( 5 ) 
.f/^Fawher, that on the general principles of 
^' reafbn and conftitutional policy, they ought ta 
*•' Jjasve fuch a power: And that, in the inftance in 
'^ .Quefcion, they have excrcifcd .their power in a 
*^jufl: and conftitutional manner, not only accord- 
" ing to the Law. and Ufage of Barliament, but iri 
*^Jftri<5t conformity with the adjudications in the 
"/ courts of fVfJlminJler on fimilar occafions/* 

If, by the firft part, oqr Author means no more 
than what he afterwards (at the top of p. 7) un- 
dertakes to (how, not only from " the authoritic$ 
*^ of the moft antient and refpeftable lawyers, but 
*' from the Records of Parliament, that the Houfc 
*' of Commons have firft, the fole and exclufive 
power of punifhing their own members as fuch, 
either by commitment, cxpulfion or otherwife ; 
V and fecondly, the fole and exclufive power of 
*f examining and determining the rights and qua- 
" lifications of eleftors and eleded^ together with 
" the returns of writs for the election of Mem- 
*V bers ; and, in fliort, all matters Incidental to. 
" fuch elcftions :" I fay, if our Author means no 
more than this, there may be a confiftency in his 
argument : And all that can be faid, is, that the 
Author is at immenfe labour to prove two propofi- 
tigns which I fhajl not deny, even as laid down by 
himfelf. But if our Author means, by what he 
fropofjss in p. 2, tha^ he is to (how that the Houfc 
of Commons legally are, and ought to be iqvefted 
with a power, (imply by a vote of their owii, tq 
make a Law of difability, by which a perfpn (haU 
not only be deprived of hX^feat^ bqt disfranchifed 
9f his eligibility : I fay, if pur Author means this^ 
he means a very different thijpg froni that he firft; 
mentioned ; though, perhaps, a thing more con- 
.fcnant tQ the profefTed end and defign of his un- 
jlertaking. And that this is. what the author does 
.^IJCan.and prppofein p. 4, \yould appear frpm thi^ 

very 
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" fe/ . . '^ \ ' ' '' 

Iwa points propo&dt ta be proved in p. 7^ wittiiot^ 
prove wh^t> kfc p. 2« is; proposed' la be QkovfOj;- it^ 

thereby h meant wfiat is laft above^ foppdfed* ^. ** 
' There is therefor ^ere x do$HMf{|^ ^^n^bUbdl^ 
ef terms^ or rather o^ ideas;. Amt '^thet r^saicxi^ 
i^at ttiovc carefio^t to attefkd to £iliD£lk:H»S]i ihsn^tK^ 
Auihot has been to make thcm^ he wiU m a si^( 
of won^ be o^ed tim^ to a proof of pcopcAi^t 
ensv not cofftttx>\ren«d, ia.(lead of a pFo^f of^thM 
|ble pmQt m dilp^te; forevi^rngv^dMchrthe^her:' 
propofitions, are of do avaiL . ' 

Secoadiy* 1 ©bietve m farther c»i|firtnatioii/cf 
tte alledged confufioa of o^r Auihor^s arguaaseiMV; 
^i^f^ after givirrg a detail of the praccediogs. iUy 
regard ta Mr. Wilkes^ which? take> «p fixwa tthi^* 
wpi'ds above eked in p. 2^, to. the n^dle of p» 4^ 
he there,, by way of irefikr»i»g the t&read of .fciai 
diiGotjrfe,, mfbrmSviis^ that ^^'^ in order to lliowt&asc 
"• the Hotife of Cdmnioiifi: is legally inveftcd mt£^ 
**^ the power they have exercifed oi* this, occafioi^t 
•* k win he neeefiaryto^ explain the iratUFt and 
*^ extent of the powets coaftitutionally vcfted ia 
** that Ho«fe$,**^ from which k i&pIaiB, theorfj^ 
wdy to know what pqwer om A»tho*- s; argifl«i«» 
t^xids tot. fhow the Hairfe of ConinaeR& to-be i©^^ 
•dwithj i-s!^. by atjteadittg to^ hk owa accott&t est;/ 
the €onftkttti€knaI- powers of the Htetiife. Afeootd- 
^gty,. let it be ^ferved in? the 

third place^ I'tiat .all the aeco'iMt €ftir Atitbcff-. 
gives us; of the Gef>iHt^kitk>naI powflci^. of th^Houlfe 
of ConbnsK)fts> is this*,. ^ that jotjtttly witfc the other 

two eftates> they have a p<>wer of fogyiatloa,, asd ^ 

that feparately a«Kt indepeadeDtly they lta«^' ii ' 
^ power of judLeaj^re t**-aed ©uf Author tcB»'s$^ 
(bottOHi of p.>) '^ it'iayttll-qot be ijetatttriai Oteddli 
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'^ jcfts over which the jutifdiiftion of the Houfe of 
^^1CoI^lImls €««nds. It will bt fufficicnt, wWi^ 
'^Gicgapd l» thc-qucftion now uttklcr confidcration^' 
H^tp ihowr (« above' mcmioned) that the Houfc 
*^ have thci fole ditdexckifive powCTofpuniflaing 
*.^ 'their ^wn Me«ibefs, *nd of examining and de- 
*^.: tetmifting as to eki^ions," Hence nothing can 
be 'more evident than thi^^ that if the power of 
Jodfoamre in the Houfe e^f Commons, cxercifed iii 
th0& tfvo inftanced, is not fufBcient to prove the 
Hdafe to be UguUy invefttd wiih thepo<(Xf€r tl^ey have 
wtftifei with r^JpeU to the' latt determinaiieu ^ 
ib^ Midilefex Ek^irn^ it is not proved. 
. .A fou^h obfervation to be madc^ refpe£ls the. 
acnbigiaity with which our Author exprefles him- 
isi£ as- to the Iif t^ df Parliament^ of which our Au- [ 
thor makes a fovercigh fpecifick that cail diflblve ,. 
iiy^ moft facred rights of the fubjcft, if they are 
foat throwii into his ftate crucible. 

Oiar Author acquaints us (p. 4th> at thebottom) 
that^ * - the rule, and only rule, by which the . 
** ^power of judicature (of the Houfc of Coramoni) , 
** is dire^d, is the LatJi^ of Parliament^ which is 
*' part of the Latx; of the Laiid.^ ' ^ ^ 

' The pain^ taken to prove from Lord Xloke^ Lord 
ilom^er^ Holt^ HaUy and other Judges, that there is 
ja I^aw'^f' Parliament J might have been fpared. I . 
agree that the Lex £5? Confitetudo Parliameniiy is pare 
of tiie Law of the Land. What it raeans^ fhall 
hereafter: be confidered. Our Author intends m 
co»vcy this idea, that the Law of Parliiraeru: is the 
onlf nctma judi€andi in the epcercife of the judica- 
ture of the Houfe of Commons J and, in p.' 6. he .' 
,tcatohi:sus,>that " the L^W-qf Parlianryent, in mat- . 
ters» thereby cogniz&ble, is-diftinft from, and 
ijidependent of all other Laws/^ By which it 
is clear he intends, thac^. the-^Law of Parliament is 

the 
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ttie mere will of^ the Houfc of Cotrtttioiis." Totf 
at the bottom of p. 1 2, he fays, " Let it be admit- 
ted for a while, that expulfion does not of itfcff 
create an incapacity of being re-elefted; yet 
ftill it will appear, that the Houfe of Commons 
not only as expofitors of their own refdlution^j 
but, as expofitors of the Common and Sidiute Law 
of the Land, in cafes where their jurifdiftion 
is competent, have a right to declare, who are, 
" and who are not eligible as Members of Parlia- 
^' ment." " And that (he immediately adds) 
leads to the next proppfition, which is, that 
they have the. fole power of determining all 
matters incident to eleftions." Which propo- 
fition, though the only fountain from which the 
other doftrine is drawn, will juft prove it as much 
as any propofition whatever, the moft remote from 
the fubjedt. And the whote refolves into this, 
that becaufe the Houfe of Commons are, as our 
Author calls them, the fole expofitors of the Law, 
they may make the Law to be what they pleafe. 
TJie doftrine is in the ftile of the Law of the 
twelve Tables, uti dixijfet^ itajus efto. But it is 
the reafon of every Law, that no man*s will, nor 
the will of any body of men, except in a legifla- 
tive capacity, fliould be a Law, or ftiould, in ju« 
dicature, be a rule of judgment. 

Our Author confounds tht power with the exer-- 
iife of judicature. But they are very diftinft. 
The power of judicature \s jurifdiliion^ or the right 
to judge. The exercife of judicature is the giv- 
ing of judgment, or Judicial ads. The Law of 
Parliament may be, and it is, the only rule by- 
which the Jurifdiiiion^ or power of judicature of the 
Houfe of Commons is rfir^^^J, i.e. ruled, model- 
led, afcertained and eftablifhed : but the Law of 
Parliament is not the only rule by which the exercife 
0f the judicature of the Hbufe of Commons, mean- 

1 ing 
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jg their judgments or judicial afts, is dire<5led. 
For the rule of judging will be different, Jecundum 

]§ib}eSlam materiatn. The very matter ofeleftions, 

which is the Peculiar of th^ jurifdiftion of the 

iSoufe of Commons, involves rishts which muft 

_)e judged of by the tommon and by the JiattUt 

Law. 

^^In the very paflage of Lord Coke^ which is our 
Au thorns own authority, the pofition is, that 
^' all weighty matters in any Parliament concern- 
*^J'ng the Peers of the Realm, or Cbmmons in 
** Parliament aflembled, ought to be determined. 
r' adjudged and dilcuffed by the courfe of Parlia* 
'*^ ment, and not by the civil Law, nor yet by th« 
*^ common Laws of this Realm." Now furely thfc 
fueceflion or right to a Peerage, may be one of the 
weighty matters in Parliament moved concerning 
a Peer of the Realm, and it is To peculiar to the 
iiirifdiftion of the Houfe of Lords, that no other 
Court can meddle with it; but the cqmmon Laiv 
of the Realm would be the rule of judicature, in 
that cafe. And mod certainly (to ufe Lord CoJte'^ 
own words) " a pari ratione, the like is for the 
*' Commons, for any thing moved or done in th^ 
" Houfe of Commons." 

"Why then did our Author ufe ambiguous 
terms ? Orily becaufe they could miflead, anacleag 
expreflions would have cut .up the.yery foundaijbn 
of his pofition. He would not plainly and dire6t!y. 
Jay, the Law of Parliament was the only ruleofzhp 
ixercife of the judicature of the Hoyfe of Commons^ 
Common fenfe, affifted with ia very little Law,. was 
fufficient to rejeft the notion. Yet what he hid 

" not courage to fay, muft be underjlood, or his gr^ 
gument was of no Ilrength. Therefore what could . 
not )be avowed was to be couched,. r.nd conveyed* igk 
4 fog. For, which reafon he lafes the ambiguous 

* ierm, fower of judicature. • ^ -^ 
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. 'Tis not unworthy of a remark too, that tfe 
words quoted by our Author from Lord Coke^ arc 
not in that part of his Treatife where he explains 
the Lex 6f Confuetudo Parliamenti ; but are taken 
from the article in which he profefledly treats of 
the judicature of parliament. But our Author 
went fo far forward in the Book to find oat the 
ufeful words Power of Judicature, to join them 
with what Lord Coke had fome leaves before deli- 
vered as to the Laws and Cuftoms by which the 
Court of Parliament, in general, not the Hbufeof 
Commons in particular, fubjifts. 

The inaccuracy of Lord Cok^% diftion, particu- 
larly in the word direSiedy is even made fubfcrvi- 
cnt to our Author's turn. But Lord Coke himfelf 
explains that word by the oxhtr fubfijisy which 
cannot pdflibly be applied to the exercifc of ju- 
dicature, or to any thing elfe but the cdnfiitution 
andy»r//i//5i(7»of the Court of Parliament, i.e. of 
both Houfes in their feveral capacities *• It was 

riot 

• The whole paflage which oar Aathor has iiiutila|ed»,,wili 
make this very clear. " Asevery Coortof Jufticc (fays Lord C^i^^ 
** hath Laws and Cuftoms for its diredion, fome by the Com- 
" mon Law, fQme by the Civil and Canon Law, fome by pe- 
" culiar Laws and Cuftoms, fo the High Court of Parliament, 
•' fuh propriis legibus, iff confiatuilimbust fuhfiftit [it is Lex {sT 
♦* Confuetudo Parliamentt] • that all weighty matters [in anf 
•* Parliament ^'\ moved concerning the Peers of the Realm, [or 
** Commons in Parliament ajimhedf] ought to be determined 
** and adjudged, and difcuiTcd by the Courfe of Parliament, and 
•* not by the Civil Law, nor yet by the Common Laws of this 
•* Realm [ufed in more inferior Courts, twhich ivas fo deciareetto 
•• befecunditm ie^em ^ ^onfuitudinem parliamenti, concerning the. 
** Peers of the Realm, ty the King, and all the Lords Spiritual 

. ** and Temporal] and the like [pari ratione] is for the Copi* 
*• mons, for any thing moved or done in thd' Houfe of Com- 
*' mons; [and the rather, for that by the Law andCuftomof 
** Parliament, the King cannot take notice of ^ny thing laid.or 
** done in the Houfe of Commons ; and every Member of the 

« Houfe 

* The word« inclQftd withm the [ ] are thofc omitted by our 
Author. 
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not in the view of Lord Coke to define the rule of 
4ecifion as to matters to be determined by the 
Houfeof Commons, or to aflert that the Law of 
Parliament was the only ftandard for the exercife or 
their judicature *, but merely to declare that the ■ f^\ 

Parliament, ' 

** Hoafe of Parliament bath a judicial place and can be no wit- 
" tiefs.] And this is the reafon that Judges ought not to give 
^< any opinion ef a matter of Parliament, becaufe it is not to be 
^/ decided by the Common Laws» but fecundiim ie^em & confo-i 
*^ etudiiiem parliamenti ; and fo the Judges in divers Parliaments 
*• ha« confeffed ; [and feme hold that every offence committed 
^' in any Coort, punifliable by that Court, muft be paniihedy 
*' proceeding criminally, in the fame Court,' or in fome higher, 
^' and not in any inferior Court, and the Court of Parliament 
<* hath no higher.]" 

Lord Coke here alludes only to the natufe, fubjeds, peculiari- 
ties and exclufivenefs of the jurifdidtion of Parliament, and the 
particular mode of its proceeding by what is called the Courfe of 
Parliament. Its independency of the Crown, and its faperio- 
rity to all other Courts, he chiefly hii it in his eye to eilablifh. 
What he fays is applied equally td the Houfe of Peers and the 
Hoafe of Commons^ and to all matters oiiegijlationy oi judical 
hre, OT of coun/cl. « 

• Our Author, in a note, mentions as a proof that the Law of 
Parliament is the only rule of the judicature of t"he Houfe of 
Commons, the record containing the anfwer given by the Judges^ 
when confulted as to the reieafe of fome Members of the Com- 
mons, imprifoned while Parliament was not ^tting, '* that it was 
•* not their part to judge of the Parliament which was Judge of 
" the Law." The Commons would not now put fuch a quefti- 
onin the reverence of the Judges, being merely a matter of pri- 
vflcge. But that the judges did then, as they would now, 
give an ojiinion upbn a Queftion of Law, when properly put to • 
them. Lord Coke produces an inftancc, in the Tarliament begun 
November 7, ift. Henry the VH. " on the firft day of which it 
« Was i-efolved by all the judges, a? to all thoie that were at- 
" tainted of trcafon, and returned Knights, Citizens, or Burgef- 
** fesof Parliament, that the attairiders were to be rcverfcd by 
•** the authority of Parliament before they could fit in the Houfe 
" of Commons, and that after the attainders were reverfed, 
both the Lords and thofe of the Houfe of Commons might take 
their places, for foch as wcie attainted could hot be lawful 
Judges fo long as their attainders flood in force : And thereupon 
the attainders were refolved by Act of Parliamecr, and then 
they tookthei^ places 10 Parliameut/' 
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Parliament, like all other Courts, has its oyrn laws 
and cuftoms by which its power is conftitutcd, and 
its proceedings regulated, and that what belongs 
to the jurifdidtion of Parliament is not to be mcdr 
died with any where elfe, but there proceeded in 
according to parliamentary rules. 

Our Author in fome meafure correfts himfelf,> 
for, in p. 6, he fays " it is by the Law of Parli- 
" ament, and by this only, that the Houfe of 
Commons regulate their proceedings^ with refpeft 
to the various fubjefts of the jurifdidtion they 
exercife." In the former pofition it was " the 
^* only rule by whKhxhtpoiver of judicature oj the 
*' Houfe of Commo72S is direfted/' Thefe two 
things are very diltinft, and would appear fo 
more, if it had been faid, that by the Law of 
Parliament they regulate thx:iv form of proceedings, 
which is all that .the words can naturally mean. 
But it was intended by this as well as the other 
mode of expreffion, imperceptibly to infinuate, 
that the Houfe of Commons has no other rule by 
which to judge or determine in any caufe, but the 
Law of Parliamt^nts : And that our Author takes 
care to make fuch a rule as excellently fuits his 
own purpofe. For if he is dark and ambiguous 
in his ufe or applicadon of thcLaw of Parliament, 
he is not more clear in the definition of it. 

In p. 6, he lays, '^ the Law of Parliament may 
** be confidered as compofed of two branches, 
*' ift. The rules, orders, cuftoms, and courfe of 
•' the Houfe, with their expolitions of, and deci- 
•' fions upon the Law, with refpedt to matters 
*' within their jurifdiftion." The fecond branch 
compofing the Law of Parliament confifts, (ac- 
cording to our Author) "of the Statute Law 
** of the Realm, fo far as the fame regards the 
*' Houfe of Commons, or the jurifdidion ther«- 

The 
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That the RuhSy Orders^ Cuftoms^ and Courfe of 
the Houfe, are the Law and Cuftom of Parlia- 
ment, Ihall not ;be difputcd : But what makes 
their expqfitions of^ and decifions upon the Law^ 
part of the Law of Parliament, I know not ; un- 
lefs it be our Author's own doftrine, that th« 
Houfe, *' as expofitors of their own refolutions, 
*' and expofitors of the common and ftatute Law, 
^* have a right to declare, who are, and who arc 
*' not eligible as Members of Parliament." 

The decifions of the Houfe in matters of elefti- 
ons, were fo little a Law to themfelves, till an Aft 
of Parliament made the laji determination final, 
that the variation of them was a public reproach. 

But our Author has a curious method of proving, 
that the decifions of the Houfe of Commons arc 
part of the Law of Parliament. " The cuftoms," 
'(fays he) *' courfe and common judicial proceed- 
*' ings of a Court, are the Law of the Court, of 
" which the common Law takes notice, without 
*' alledging or pleading any ufage or prefcription 
*' to warrant them.** 

The form of Judicial proceedings may be, in 
fome fenfe, the Law of a Court. But the decifi- 
ons or determinations of a Court are not the Law 
of the Court, fo much as they may be faid to be 
the Law of the Land, if they are at all Law. And 
nobody, I believe, ever heard of notice being 
taken of a decifion, as a Coutt rakes notice of an 
Aft of Parliament, which it is pars judicis to do. 
As to alledging or pleading an ufage or prefcription 
to warrant decifions, or to warrant the cuftoms 
and courfe of a Court, it is hardly intelligible. 

To clinch the matter however, our Author, in 
the next paragraph, fays, " that the courfe of any 
particular Court is a Law, and that the deter- 
minations of a Court make part of the Law of 
^' the Land, has been held from the earlieft times, 

** fo 
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«f fQ%l?a(;k?y?»^t;Hey€arBpoItQf^^^ 
— — In the former citation the jvdici^ proceedings 
9f a, Coi^rt were; t;he Law of the Coipyrt. Here, the 
ihing really intended convenien^tly creeps out of 
its fhell of aoibiguity, an^ wp are tpld in plain 
^rais., the dcter^ninatiops of a Court makj? gar^ojf 
t|?jp L^w of the Lapd. The confufwn runs bc- 
tii^eeif the Law of a Court y ^nd the Lap of $he 
^Lan4 9 betV^een copfmpn j)i4i(^al projceedings w^ich 
fignify the form only of proceedings, and the 
4eUrf9fffffitj,qp^5 of a Cqurt. The end of all which, 
is to make the decifipns pf thj? Hpufe of Con^mpp? 
the Law of Parliament,' and confequently the Law 
of the Land, becaufc the determinations of a 
Q?urt, (fays o\ir Author) opiftk;? part of tjie Law 
of the Land. 

Jiferies rerum judtcat^ram in g, liTOi(;ed fenfe rnay 
,be confidpred as Law, becaufe Courts are very 
cautious in departing from what is eftabliibed by 
Iprtg pradice ; the Law in its humanity judging it 
)better, in fome cafes, even to adhere tp co^firm- 
td error, than, to fhake foundations upon which 
^he people, trufting to the authority of decifions, 
jiave built. But no lawyer ever affcrted, that de- 
terminations of a Court abfolutely^ and in the ab- 
ftraft, were Layjr : Apd if a year Book older than 
King Mfrtd had faid fo, it only fppkc inadver- 
jtc^ptly. Very grey-hair'd determinations have 
yielded to principles, when they came to be far- 
ther examined and better upderftpod, ;But of ^11 
jii^ dqternniina^ions in the world, thofe of the Hpufe 
of Commons, in matters of election, in paft times, 
had the le^ft cl^im to this priviledge, the fluftua- 
tion of which was a very taunt and a proverb, till 
^ A£t of Parliam.enjt intcrpofed. 

Tjie pofition of our Authpr needed fome confir- 
.ga^jtipn, and he hais given it in the following- 

,wiird5. 
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" Thus the Rules, Orders and CouHe of the 
" Houfe of Commons, with their expofitions and 
** decifions on matters cognizable before them^ 
" arc as much the Law of the Land, as the Rulesi» 
" and Orders of the Court of King's Bench witib 
" tbebr determinations, are the Law of the Land. 
" Nay, fuch proceedings and decifions of tte 
" Houfe of Commons, are in truth more binding 
" than thofe of the Courts at Wejiminfter^ became 
** from the former there lies nd appeal." 

The determinations of the Court of King's Bench^ 
or any other fuch Court, arc Law in the fcnfe 
which has been mentioned, and in that only, Tb 
their fuperiority in point of uniformity and Cotifif- 
tency, we refer the comparifon between them attd 
the determinations of the Houfe of Commoris, be- 
fore the Aft of Farfiament put a ftop to tlicir 
ffiameful variation. Thou'gh fubjeft to ho apfpcil 
to any other Court, thiy were conftantly liatblc td^ 
and afFcfted by appeals frQm the Hoiife it one 
time, and in one caufe ; to the Houfe at another 
time, aAd in another caufe: An appellate junSSk'' 
tion, of all others the mod dangerous, and 
found, in experience, to be the moft deftruftive 6f 
the end of judicial determinations, which is to da 
juftice, to quiet minds, and give liability to their 
rights and pofleffions. 

With regard to our Author^s fecond branch of 
ihc Law of Parliament, it is a divifion, that in-^ 
ftead of dijiinguijhingy does moft efFeftually r^»- 
found the things profefled to be feparated. I can 
hardly make fcnfe of the Statute Law being a 
branch of the Law of Parliament, in the fenfe in 
which our Author ufes the laft term, namely as in 
contradiftlriftion to every other fpecies of, Law. 
But if he allows the Statute Law to be part of the 
Law of Parliament, fo far as it regards' the Houfe of 
'CminonSy or the jurifdiSiM thereof it is difficult to 

conceive 
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conceive, how he can exclude the Common La\'/, 
from being alfo a part of the Law of Parliamew: . 
under the fame limitation : For it cannot be deni- 
ed that the Common Law is of equal force with an 
Aft of Parliaments And it is a jeft to fay, tbp^ 
Common Law does not regard the Houfe of Com- 
mons, orthejurifdiftion thereof, as much as fcjrtie ' 
particular Statutes do. Our Author, howefer^''*' 
had a very good reafon, which will hereafter ape*'' 
pear, for not including the Common Law in. fi»- 
definition of the Law of Parliament. The.itaF 
truth is, neither the Statute Law nor the Co'nr- 
mon Law are, in any proper fenfe, part of the " 
Lex fcf Confuetudo Parliamenti^ though that majf;" 
properly enough, be faid to be part of the Com- 
mon Law of the Land. But both the Statute Law 
and the Common Law ar6 a Law to Parliament, 
as well as to inferior Courts, when they are tlic^ 
Law of the Subjeft upon which the jurifdicStion ($ 
cither Houfe of Parliament is exercifed. ' ' 

Our anxiety to fet our Author's dodrine as ttf 
the nature of the Law of Parliament in its true 
light, has drawn out this laft obfervation to an 
unexpefted length. ' We now proceed 

Fifthly, to obferve upon the general fcope of 
our Author's argument. That we do not percefvc? 
the occafion there was for the proofs he haS*' 
brought to cftablilh the power of expulfion, aiid 
therefore pafs over the pages occupied therewit^fc' 
Neither can we find that he has given any thing" 
like an argument upon the more material head of 
incapacity ov dif ability ^ but two. The firft is, that 
expulfion by neceffary confequence and ex vi tef- 
mini includes incapacity, fhe illuft ration of which, 
fills from the top of the 9th page, to the bottom 
of the 1 2th, but proof or authority there is none 
oflTered. The fecond is, what was before mention- 
«dy that, '* 'admitting expulfion does not create 

3 * ' *Mhcapacityy 
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*^ ihcapacitjr, the Houfc of Commons have a right 
^* to declare who arc, and Vho are not, eligible as 
** Members of Parliament," which is the doftrine 
laid down at the bottom of page 12. 

How far this is a proper methbd of vindicating 
the proceediiigs df the Houfe of Comnions, it is for 
our Author to cohfider. But it is clearl]^ chang- 
ing their ground, as they have laid the incapacity 
upon the expulfion. Perhaps our Author thought 
this foundation needed to be ftrengthened. 

In fupport of the do£krine in the fecond pofitlon, 
wc are referred to nothing but this fingle propiofi- 
tion, " that the Houfe has the fole and exclufive 
^ right of determining all matters of, and incident 
" to eleftions and returns/' To eftablifh which 
proportion, a number of authorities and cafes are 
cited, which fill up from the top of page 1 3, to the 
bottom of page 30. But with thefe authorities 
and cafes we have very little to do, as we do not 
dilute the propofition itfelf. What we have to 
obferve is, that our Author has placed the effencc 
of the propofition in the exclujivtnefs of the juriC- 
di6Hon, whereas the mod eflential part of it is the 
olqcft of the jurifdidion •, namely the qualificati- 
ons and dijRjualifications of the Eleftors and Eledl- 
cd : And the point is, whether the right to judge 
of thefe reaches to, or includes a power to incapa- 
citate or difable j or what is* meant by declaring 
who are, or are not eligible. 

The authorities which prove the exclufive jurijp 
•d^onofthe Houfe of Commons to judge of the 
Qualifications of the £Af<*^rj, conclucfe nochingto 
the power of incapacitating the EkSied, Thus, 
tt once, we get rid of all the cafes from p. 1 3, 
to p. 26. As to the qualifications of the Elcfted,: 
it isfaid (p. 26, med.) " the right of the Houfe to 
** decide with refpeft to them was not in any ot 
" the cafes diipuccd.*' But then it remains to be fet- 
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tied, what is implied in deciditig^upon the qua 
on and difqualification of the Elelfea. And thl 
depend upon " the fenfe in .which the Worrf^^ijS^- 
lification and difqualification are taken» '' ,-P 

\( qualification and difqualification of the .EifeK|, 
are quite fynonymous terms with a capacity zti^'i^- 
capacity to be cbofen ; and deciding upon the quaJi- 
. fication and difqualification of the EleSedy is ia'fcop- 
. Vertible term with declaring^ or by deciarition, 

* making one eligible^ or not eligibly then it may/ qe 
enough to fay, the Houfe of Commons are acjmit- 
ted to have the fole right of deciding with regard to 
the qualifications of the EleSIed. ^ , \ • 

Such an expofition, or converfion of terms how- 

* ever, not being felf evident, it is not unredbttable 
to demand fome authorities i and without autho- 
rities, no pne is at liberty, in argument, to ufc the 

, different terms indifferently. Which compels inc 
! for a \f 

Sixth obfervation, to put our Author in mj6y, 
that this is one inftance more, in which he'/tp 
'egregioufly trefpafled in the article of confufiott bf 
terms; and that his argument muft neceflaf^y, 
from that very circumftance, be loofe, deficieht, 
and inconclufive. 
._ It has already appeared in the diffferehli 'puces 
" whichhave been occafionally cited, that our Atrtftpir*s 
\ general propofition is this ; '* That the H6u?fe,of 
'' Commons' have the exclufive power of exalSiii- 
ing and determining the rights and qualifica- 
tions of Eleftors and Elefted.** — page ' lj(th. 
Which is formally dated, as convertible with the 
right of the Houfe to declare who are^ and who 
are not eligible \ becaufe in fupport of the latter, 
*the former is undertaken in the lame page 13^ to 
be proved, and is the only proof of it. 
'. Again, in page a 6, It is the " right of deciding 
** wnb refpeh to the qualifications of the EleSfedy* 

which 






C '9 ] 
rluj^h.U fakJ not to haivc been difputed. But in- 
l^tlvf in the vcfy next page 27, we find the 
ynxr\^ Capacity and Incapacity fubftituted in room 
or Qualincatb^ and Difqualification, and ufedcx- 
<^My as of the fame import. Thus, fays our Au- 
'l&qr^ (P^g^ 27, at the top) " When the body 
*-' which expelled him is diflolved, his capacity of 
f^ ij^ing elc6tcd rcvives.-^The incapacity i^ not 
"^^pNCrpetual." And but two lines lower, the 
i^rm 4if^t^^lify is rcfumed as equipollent. — *' the 
'f^^JPioufcof themlclves can ii/5f^j///5^ any Member/* 
-^And again in the next paragraph, the term dif^ 
qualify is repeated, and applied with the fame in- 
difcripination, in thefe words. — " By their refo- 
•* Ipdons only, perfons of various clafles are dif- 

'^'\af^lijied:' 

:/i^''h neverthclcfs evident, that thofc terms are 

(fftbc utmoft importance in the argument. They 

enter the very effence of the queftion. Yet bur 

Author confounds, changes, and alternately ufes 

'|em, without offering, or having to offer, pne 

ipgfc authority to warrant it. The reafons will 

k^W^ter appear, why this promifcuous appHcati-p 

W j^ the terms cannot be admitted of. At pre^ 

fent wc fhall only fay, that where terms are prb- 

jgijy^uoufly ufed, without fettling or affixing their 

*tpr«pl€ fignification, it is impoflible the argument 

can, proceed with real force, or conclude to fair 

^PjSipnftration. In farther confirmation whereof, 

^^ .may obferve, 

j;'* Seventhly, That our Author alio introduces 

^^j^^eitttrey as another equivalent term, mixed up 

, m ^Hc jumble, with difqualification and incapacity. 

. ftc . confounds a judgment or fentence of the 

.Jfifoufeoif Commons, applying or giving effedl to 

'a forfeiture incurred by law, a^ the fame things 

. .m^d of the fame import, with their making an inca- 
f^ii^ t^ i^ chofin by their own declaration br refo-^ 
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kf^on. Thnai ^a page 2jr:i!^cf,^mmi^9^^. 
fore-nientioned, tliat '' thc,HQf4fe of -tl^n^iWvi^ 
^* can difqualify any Member dufing«;|h.^-;F%di% 
". ment," he adds, as the rear<>n-$k|?pf-pQfQ^tl|{tfcaf- 
Tertlon, ** That whatever fort -of a J^gb^>ntl^ 
** right of being eleded is, irmayj Ukf /other 
fights, be forfeited by critncs gi?d miAknx*- 
nours," and (fays our. Author) *' Wh<>Q}0({id 
** jud^e of thpfe cayfes of fbrf^piture, iHWitli^'jbq-^ 
•' dy of which he is a nniembcr ?*'■ ; ■■■ A» ifirJfM^ 
ing of a caufe of forfeiture incurred ky lay^s: ^*l*l?nO- 
thing different from ffiaking the ^au^ ff ffrf/i^Uf^ 
without any other law, but thp,fenten€;c o^^l^fi])- 
lution which inflii^s it ^ thai^ whicl^ n^hiog cAi 
be more abfurd. • -^tur* 

It fet^ms therefore *to be totally befide thit^^Bf- 
pofe, what our Author proceeds in the very ite^t 
Tine^to fay, that " indeed the right of jurif^i^Uota 
^' in the I-loufe of Commons-y in this-refpe^, *\i 
*^ fo fully eftablifhed by imnaetnoiriiil ^fiiig^<::ithat 
\l \% cannbt.be difpuced without controverting ti:^ 
*' fundamental principles on which the la^'ofthe 
^^ land depends/*— -—From this the pnly li^iag tp 
*be colledted, , is irreMible evidence, that Oiir/Ail* 
'/}>or' means by the ri^H ^f j^^ivs ^f ^ ^mfcfif 
'f^rfeifiire^ the Jame thing with ih^jrigbt ifdmdk^ 
-^ith r'efpe£i to tBe (lualificatians oftl^e JSilelie^^ ?Mirbibh 
ih ^e precee^ing page 26, he inforipejd w,<Miv|l 
^•^ not tje^n.i^v any of the cafqs diCpul^d." . JSBe- 
cordingly upon that principle, and in confirnutticiii^ 
o;; ill uft ration of what he fays in jp4gc ?7» 8«jj^war»- 
dijed^, " thaic the r^ght of JAirif^i(9tion. iovrfie Hsirtfcs^ 
of Judging cfcaufes of forfeiiifTfy tj was fa fuU^^ 9- 
]" llablilhed by'ufi^e,?, he prpceedi to m^lrtiqn 
IJiat *^ the Hpvife, as appears fi^w» t|K;ir jpurMk, 
*^ have determined with rcfpfidt ^, t^e ^i^Bdifm'^ 
^ *' iipns of the\EfhSi^^^ i^pv^ tiaip to tinae, do^cia 
^V fi;oa) the year ^ 55,3*. to the prefect period: 

^ . cc ^nd 
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#cj AftA^it 'IS ^r^) by theii^ fcfollitlons on% 
J3vtiitftr'|)€i^* ttf ^4arious clafib are at this day 
^nd^UjiidifiedJ''' Which leads to tHis 
iii Eighth obferVatfon, That whereas our Author*^ 
^ne^alrpofirioA i^» ^ that the Houfe of Cqaimonis 
t^iihas the ftrie fight of deciding upon the qqaKfi^ 
^^ uaitlon ttnd d^tialification of the Elefted,"— 
^^ori« Whidi (glcat he re'^fts the proof of .this other 
"Moj^tMjB, ♦• "Afi^t thtJ Houfe have a rij^ht to de* 
%^^'iie who are, and who are not eUgible as Menr^- 
»nb6tt of Parliament :•• Whei> he gives us a lift 
:^ai^fee here proceeds to do in page 27, and down 
pi^i^ 3^9 of the various clafles of perfons, who 
•by idle refolutions of the Houfe of Commons ^»/y, 
are at this day difqqalified ; or, ^s he immediately 
iaqj6und# the term, are by fbeir refolulions not eli- 
'p&ij fuch as clergymen, judges, &:c. or when, 4s 
ise^'expreifleshimfeTf in page 29, he gives us ^*v^- 
" nous other inftances, in which, befides thefe per* 
;f,^ljn^neatdHquaU6catioiis, the Houfe have deter- 
Jf' Ipitxdd and adjudged with refped to the qualifi- - 
^'!^: 6tftions of the Eleffed^ adjudging perfons not to 
v^ Jsfe eligible :" I fay, when our Author does this, 
|t/wiU be neceiTary, in confidering his lift and in- 
\jltiUices, carefully to attend and diftinguifh to which 
^;^wkinh^ (whichis a terih 

i^tT'Comprehends every thing) rank'd under the 
iffidiS'Oi detifions upion the dtfqitaHfications of tie 
l^ffid^ the instance produced refers and belongs. 
iFdr^'as our Author has, by a juggle of words, 
ccnifeunded under one generick defcription of dc- 
;pt&a*^ tipOD the diiqtialiiications of the Ete£led^ 
kvciry particular fpccies of difqualification,, pfo- 
:p«3fy'fo called,' aftcl every ft)ecies of incapacity* 
«4ini|iriib fbrff itbre, and that fort of difqualification, 
which I fliould term difability, and non-eligibility 
rbf tn^tt declaration or refolufion of the Houfe of 
C]iohait}oiis : It is plain, that in ^ accurate dif- 
' \ ' cumon 
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cufllon of this fubjeft upon the prccife and diftinft 
terms, no inftancc or clafs of inftances can have 
the le^ft pertmencc to the real queftion, but fucH 
as ipecifically belong to that fort of diiqualitication 
or noa-eligibility, which ought to be termed diA 
ability by the mere refolution and declaration of 
the Houfe of Commons. It is evident that every 
foftance of difqualification, incapaciity, forfeiture^ 
diiability, or non-eligibility, arifingfrom any 
caufe exte^-nal to the refolution or declaration of 
the Houfe of Commons ; or Springing out of any 
law or conftitution antecedent to, and independent 
of fuch refolution, is totally foreign to the prefect 
4iipute. 

Whether, or how far, the inftances given by 
our Author in his lift dp, or do not belong to the 
oneorthe otherof thofc defcriptions, willbe examin- 
ed hereafter. We are at prefent only fpealdng g£ 
the general conftruftion^ fcope, and tendency of 
our Author's reafoning ; and it is fufficient to have 
given this hint of the caution necefiary to a juft 
Gonfidcration thereof. That we do it not without 
reafon, will be ftill more manifeft, when we far- 
♦tlier obfeve, in the 

Ninth place. That nothing can be more vagi^ 
toofe, and confufed, than our Author's expreifions 
as to the declaration or decifion of the Houfc'^of 
Commons, by which this incapacity is made^ ,qf, 
it)' ,hi5 language, is .declared ; although upon this 
very thing, his whole argument hinges, and it's 
force entirely depends* .-: 

Our Author las given it no lefs than three, op 
four different turns, and all of fuch different im- 
port, as moft ;inaterially to affeA the queilion« la 
page lo. §. penult; i he fays, " the Houfe may 
*^ declare yfh6i^ia,w are not to be chofen j'* fe- 
'condly, at the bottom of page 12, be lays, (leav- 
ing out the woids :iy lav^) **. the Hoirie have a 
. " righ? 
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.*^ light to disd^e who arc, and who are not c!}gU 

•^ -ble, as Members of Parliament." ^Thirdljrt 

ih 1>agc 27, at the top, it is faid, " the Houfe of 
^'^'themfelws can difqualify any Member;" *tit 
mdecd added, "during that parliament,"— r-buc 
the length of time is not of the eflence pf the 
queftion. Here too, alfo, may be obferved^ 
f6urthly, what is faid page 30, §. penult. That 
this Houfe " have exercifed the right of adjudg- 
•* ing and declaring the incapacity of being c- 
** kfted, not only as expolitors of the written, or 
^^ itatute law, but even iii;bere the law has beenfi* 
lenty they have adjudged perfons incapable of 
being elefted from the particular ctrcumjianas 
^^ of the cafe^ and upon general principles of ton- 

y^ ftitutimal policy '^ And laftly, what is mcn^ 

tloned, page 27, That " it is by the refolutions 
*^ of the Houfe oniy^ that perfon3 of various claf*- 
*♦ fes, are this day difqualified," 
' ' The judicious reader will carefully pcmder thefe 
Various modifications of this declaration of difquah 
Bfication, the Houfe of themfelves can make v for 
the feveral (hades differ exceedingly, and the va- 
riety of expreffion is not a little perplexing, i»4n 
^-argument which requires theniceft precifioa, and 
•fhte; force whereof, depends entirely on the terms 
*df ^he queftiort. Light and darknefs do not .more 
^fflfagree, than thofe different kinds of declaration, 
^^^ adjudication, which our Author has heaped 
4bgfether. Nor can latitude or indiftindtnefa ^of 
expreffion, be more induftrioufly^ ufed to darken" 
"fti'd confound a ferious and iatcrefting dilquili- 
•■li^ri.. ■■ As a ^ ' • . • • • ^ ^ : 

'•* Tenth obfervation, I canxtotiheip taking potiqc 
';of one particular part of our Author^s reafoniag, 
.though very unwilling to lengthen out this part i^f 
the work with trifles below obfervation. Page 
* 27, at the top, our Author is pleafcd to cxprefs hioa- 
^' . (elf 
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fetf tiws : ** Non^i can fay thit^ in the prtHri^.^^' 
*'v^nce, the right of being efcfted is taken 'a^£^s^ 
** £cfr in truth k is. only fnfpended^ daring the* dlt-^ 
•' iftence of this Parliament." Now this is t\€^fi 
making the term or endurance of the difabSlft^ 
the fole foundation *of the power from ^hiCh if 
derived i which is an ofigin of jurifdi6Kon, t%i 
not acquainted with, and muft, I thitik, be^ff 
gular in the Houfeof Corampns, In other e<iiyiy^ 
it is the jurifdiftion which warrants the tidfe,' * *tfa ^ 
not the aft which* founds the jurisdiftiort. ' ^^^"^ 
But, waving this, it appears to me that out ^^i'^ 
thor is rather too ludicrous here for the febgefiHScf ^ 
is upon. He ftrangles the- conftitutiorl, only \i'h .. 
with a filken cord •, as if the found of the Wdt^^r 
fufftnd could dimimfli the cfFeft of a real deprii^ji- 
tion, or fweetnirig the potion deaden the poilbnf^' ' 
W^th the lame breath that our Author tells us tlik^^^ 
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right is only fiifpended, he gives the aft its'troe ^ 



denomination, when he fays in the next line, ** thd^ 
** capacity will revive — and the incapacity is but'^* 
** l^mporary*^ — 'addingatthcfiime time the harflieA ^^^ 
of '%\\ names, when he calls it a " forfeiture.'* I ' '; 
knflMW not what comfort it would be to a perlon liri-J^ 
fortunati? enough to be fhut up in a dungeon, to^^;; 
tell hiln hi^ liberty was hot taken away, but brtl^;," 
fufpended, becaufe he was adjudged to be impfi-^'' 
foncd for nomore than feven years -, or to alltviji'tfe j 
the-lofs of ari eftate, by informing the fuffcrer cH^ "^ 
enjoyment ofitw^5 only fufpended,^ becaufe it v^^^ 
forfeited no longer than during the exifterice ^ 
feve^ generalions. It is not in words to alter'ihfe' 
nature of things. The right ip queftion is tafeiJIf 
away ej^£iually\ though not for ever. And if t<y 

makfe' the incapacity perpetual, is, whar our Au- 

thor fays in iSie better opinion jp^r^^^ (for he' 1^';* 
very cautious in his expreffion) an Aft of Parlia- V 
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^t^wly is iiifiiciept^ it may mdnt die etiqu^i 
ivie|,,i^l i^ upon it, how any thing' 

bv^^kp A£i: of Parliament, or fpme other Law of 

^1 force, caat^e it aWay for any fpace of time ; 

jpciis the logicians fay, majus au$ minus mm n>a^ 

J^am glad to xonclude this iSrft and moft dife^ 
g^*^^ part^ jbf only farther tkking notice in the 
Iwjpj^iei ihatpur Author has, 1 think, unfuc'^^ 
c^^il^. endeavoured to avail himfetf of an inac- 
curacy at be^r- which he imputes to the advocates > 
bn ^^]^ pther fide of the queftion, when he tells us, 
pC^f^,*.* tfiey contend that the right of being 
^f ^^ief&d is a c^nrnm Law rights of which no man 
^^ ^^ be deprived but by Aft of Parliament/* 
^^o IS alluded to I know not. The right in quef- 
doa is derived from the conftiuaion^ in which the 
jpe^j^Sjle of England have an inheritance, as they 
hs^q in the ordinary courfe ofjufticc, which the* 
Ci^G^inons of England have called the Common 
Bictfct Right of theSubjeft; An Ad of Parlia- 
mentltfelf to take away the Common Birth Right 
of tthc Subjeft, would be an A6t to take away 
ParUament and the Conftitution wholefale* But. 
eo^^jnon right may be limited or taken away by 
op^t^on of law and change of circumltance^. in 
thejjprfon of any individual. 

Quf Author's anfwer to what he fays is contend- 
ed loi;, is but a poor one. He fays> *' in the firft- 
glace, it is affuming a propofirion for granted, 
^!jiich may fafely be denied, becaufe the right, 
" as wasfaid in the cafes here cited, is a Air/rtf-* 
t^efiiary right, to be excrcifcd only in Parlta**^ 
merit, and therefore cognizab]e thece only, 
•* where the duty is to be executed,'*— Tlwit is but 
jargoh;. The right of being eled^ is a, xommon 
lawjighx in its origin and foundation^ and a Par^ 
UafH^iary right in the ufe and exercife of the ca- 

E pacity 
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conceive, how he can exclude the Common La\v^^ 
from being alfo a part of the Law of Parliamew: . 
under the fame limitation : For it cannot be den>- 

* ■ * 

cd that the Common Law is of eqiial force with an 
Aft of Parliaments And it is a jefi to fay, thp " 
Common Law does not regard the Honfe of Conrf- 
mons, or the jurifdiftion thereof, as much as fame ' 
particular Statutes do. Our Author, howevery"^ 
had a very good reafon, which will hereafter ape* 
pear, for not including the Common Lawin.tt^: 
definition of the Law of Parliament. The.reaF 
truth is, neither the Statute Law nor the Conr- 
mon Law are, in any proper fenfe, part of the'"^ 
Lex £ff Confuetudo Parliamentij though that m^yi" 
properly enough, be faid to be part of the Com- 
mon Law of the Land. But both the Statute Law 
and the Common Law ar6 a Law to Parliamem^, 
as well as to inferior Courts, when they are the" 
Law of the Subjeft upon which the jurifdiftion cf 
cither Houfe of Parliament is exercifed. ' " 

Our anxiety to fet our Author's doftrine as td 
the nature of the Law of Parliament in its true 
light, has drawn out this laft obfervation to an 
unexpefted length. • We now proceed 

Fifthly, to obferve upon the general fcope bf^ 
our Author's argument. That we do not percervcf 
the occafion there was for the proofs he haS ' 
brought to eftablilh the power of expulfion, ahd 
therefore pafs over the pages occupied therewith.-: 
Neither can we find that he has given any thmg" 
like an argument upon the more material head of 
incapacity or dif ability^ but two. The firft is, that ; 
expulfion by neceflary confequence and ex vi ter- 
mini includes incapacity, fhe illuftration of which, 
fills from the top of the 9th page, to the bottom 
of the 1 2th, but proof or authority there is none 
offered. The fecond is, what was before mention- 
ed,- that, '* 'admitting expulfion does not create 

' 3 * *Mhcapacity^ 
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ihcapacitjr) the Houfc of Commons have a right 
^* to declare who are, and Vho are not, eligible as 
^ Members of Parliament," which is the doftrinc 
laid down at the bottom of page 12. 

How far this is a proper method of vindicating 
the proceedings 6f the Hoiifc of Commons, it is for 
our Author to cohlider. But it is clearly chang* 
iftg their ground, as they have laid the incapacity 
tipon the expuUion. Perhaps our Author thought 
this foundation needed to be fbengchened. 

In fupport of the doftrine in the fccond pofition, 
wc are referred to nothing but this fingle propofi- 
tion, '' that the Houfe has the fole and exclufive 
** right of determining all matters of, and incident 
" to eleftions and returns/* To eftablifh which 
propofition, a number of authorities and cafes are 
eked, which fill up from the top of page 1 3, to the 
bottom of page 30. But with thefe authorities 
and cafes we have very little to do, as we do not 
diipmc the propofition itfelf. What we have to 
obfervc is, that our Author has placed the effence 
of the propofition in the exclujivenefs of the jurif- 
diftion, whereas the moft eflential part of it Is the 
otgcA of the jurifdi€tion ; namely the qualificati- 
ons and difqualifications of the Eleftors and Eleft- 
cd : And the point is, whether the right to judge 
of thefe reaches to, or includes a power to incapa- 
<ntatc or difablc 5 or what is ' meant by declaring 
who are, or are nqt eligible. 

The authorities which prove the exclufive jurijf- 
•difHonofthe Houfc of Commons to judge of the 
qualifications of the iE/?^^rj, conclucfe nothing to 
the power of incapacitating the EkBed. Thus, 
^at once, we get rid of all the cafes from p. 1 3^ 
to p* 26. As to the qualifications of the Elefted,: 
it is faid (p. 26, med.) " the right of the Houfe fo 
** tfecrde with refpeft to them was not in any ot 
*• the cafes dilfutcd.*' But then it remains to be fet- 

D tied, 



( i6 ) 

conceive, how he can exclude the Common Lav/^ 
from being alfo a part of the Law of Parliamew: . 
under the fame limitation : For it cannot be deni- 
cd that the Common Law is of eqnal force with an 
Aft of Parliaments And it is a jefi to fay, thp" 
Common Law does not regard the Honfe of Conf- 
mons, or the jurifdiftion thereof, as much as fomc ' 
particular Statutes do. Our Author, howevefy'^ 
had a very good rcafon, which will hereafter ape*' 
pear, for not including the Common LawinilW" 
definition of the Law of Parliament. The.ttaP' 
truth is, neither the Statute Law nor the Co'rrr- 
mon Law are, in any proper fenfe, part of the" 
Lex £ff C^nfuetudo Parliamentij though that m^f)'^ 
properly enough, be faid to be part of the Com- 
mon Law of the Land. But both the Statute Law 
and the Common Law ar6 a Law to Parliament, 
as well as to inferior Courts, when they are tJie" 
Law of the Subjeft upon which the jurifdiftion cS* 
cither Houfe of Parliament is exerciled. ' " 

Our anxiety to fet our Author's doftrine as ta 
the nature of the Law of Parliament in its true 
light, has drawn out this laft obfervation to an 
unexpefted length. • We now proceed 

Fifthly, to obferve upon the general fcope of 
our Author's argument. That we do not percervd 
the occafion there was for the proofs he ha§ ' 
brought to eftablilh the power of expuJfion, and 
therefore pafs over the pages occupied therewith^ 
Neither can we find that he has given any thmg" 
like an argument upon the more material head of 
incapacity or dif ability^ but two. The firft is, that 
expulfion by neceflary confequence and ex vi ter- 
mini includes incapacity, fhe illuftration of which, 
fills from the top of the 9th page, to the bottom 
of the 1 2th, but proof or authority there is none 
offered. The feCond is, what was before mention- 
ed, that, '* 'admitting expulfion does not creatcf 
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** incapacit;^ tlicHoufc of Commons have a right 
^* to ditclarc who arc, and Vho are not, eligible as 
^ Members of Parliament," which is the dodtrinc 
laid down at the bottom of page 12. 

How far this is a proper method of vindicating 
the proceedings 6f the Hoiifc of Commons, it is for 
our Author to cohlider. But it is clearly chang- 
ing their ground, as they have laid the incapacity 
upon the expulfion. Perhaps our Author thought 
this ibundation needed to be ftrengthcned. 

In fupport of the doftrine in the fccond pofition, 
we are referred to nothing but this fingle propofi- 
tion, '' that the Houfe has the fok and cxclufive 
"^ right of determining all matters of, and incident 
" to cleftions and returns." To eftablifh which 
propofition, a number of authorities and cafes are 
cited, which fill up from the top of page 1 3, to the 
bottom of page 30. But with thefe authorities 
and cafes wc have very little to do, as we do not 
dilute the propofition itfelf. What we have to 
obfervc is, that our Author has placed the effence 
of the propofition in the exclujivenefs of the jurif- 
diftion, whereas the moft eflential part of it Is the 
olqeft of the jurifdi€tion ; namely the qualificati- 
ons and difqualifications of the Eleftors and Eled- 
ed : And the point is, whether the right to judge 
of thefe reaches to, or includes a power to incapa- 
citate or difable 5 or what is* meant by declaring 
who are, or are nqt eligible. 

The authorities which prove theexcluJSve jurijp 
-di&ton of the Houfe of Commons to judge of the 
quafifications of the £/^^^rj, conclucfe nothing to 
the power of incapacitating the Elected. Thus, 
at once, we get rid of all the cafes from p. 1 3^ 
to p. 26. As to the qualifications of the Elefted,: 
it is faid (p. 26, med.) " the right of the Houfe to 
** decide with refpeft to them was not in any of 
** tbc ctfesdilfutcd.*' But then it remains to be fet- 
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by the Houfe of Commons in jhis- matter : Jiiki 
what is to be underftood by the cjuaEfieatiorf^'irf 
Eledlors and Eleded, or is fairly and. legally lAr 
plied in the power of examining and determlnin]^ 
them-, will be hereafter mdre fully confiderec^' am 
has already been> in fome degree, fpoken to in tfte 
general obfervations preniifed, 

Fifthly, We do not apprehend it to be smy 
part of the prefent queftion, whether Mr. \7v ilkes 
was juftly or unjuftly, or for what offence he -iv^ 
expelled in the late Scflion of Parliament; Or, 

wBfetlier 

xnons. The Commont how«yer were not fatisfied with fiich. a 
^ill, for which they had their own reafons. And aftcr^^andp, 
when the Lords fent down to the Commons a Bill they had paSed 
for the banifhment of the Earl, it was again offered, to appeWe 
file wrath of the Commons, that Lord Qanby ihould be degraded 
from his peerage, aj well as banilhed : but the Commons re}e$- 
cd the Bill, and not liflening to the ofFej, ordered in a BiUof ?^t- 
V tainder,' the Sari Jiaviqg J>y that time withdrawn himferfl , , T^is 
cafe therjefore may feem to prove rather the greater prop^rty^ if 
not the neceffity, ofan ^d of Parliament, inftead of a jad^clal 
fentence of the Houfe of Lords, for depriving a peer of a Ceai Jn 
the Houfe* But it would alfo feem to prove the fame as ta. tie 
other pains and penalties propofed to be ipflided on the Earl of 
Danby : Which runs quite counter to the fentence of the Houfe 
of Lords ^gainft Lord Bacon, the legality of which is oardly .to 
be given up ; efpecially confidering that the Lords have prcj^un- 
ced ihe like fentences upon -Cojnmoners ; particularly in the cafe 
of Sir Giles Monpeflbn, whom the Hoife of Comm9qs expelled, 
and referred to the Lords for farther puniihment upon their eojn- 
plaint. In, the lateft cafe of the kind that ha?' occurred, the 
Houfe of Peers upon the trial of a noble parl^ who held ihi fame 
high officeAvith Lord Bacon, for offences fomewhat of the feme 
<*omplexion, did not choofe to follow the example* oif L ird pa- 
eon's fentence as to excldfion or incapacity. For whicK^^no 
*, doubt, the Houfe had its particular reafons; but they might be, 
and, from the clrcuml^ances, . probably were fuch as bore no rela- 
tion to any queflion as to the power exercifed in Lord Bacon's 
: cafe. The judgment therefore in that lall cafe, is no authority 
■ .eitLer way : And the point mufl yetoain in its prefent ftate at un- 
certainty till farther, cleaied up: Which for the honour of the 
peerage, it is to, be hoped, there never may be an occafion for. 

1*, 
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wjb^tlier for fuch offences as Mr. Wilkes has bee a 
i^w>vi6ked of, and now is in execution for, Infa- 
iQQUS puhtftiments niight, or as our Author fays, 
^c^vicntly have been inflidled. Nor whether fuf- 
j^ing an infamous pum(hn\ent, inflided.^in a 
cwrfc of law, does infer an incapacity to i>€ c- 
leftcd a Member of Parliament. For, on the 
pnp band, Mr. Wilkes was de fa£fo expelled, and 
lio tbe other, he has not, infaH^ fuffered, or 
Ja^^fi,. condemned to any punimment underftood 
Ky, the law of this country to infer infamy. By 
j^ bye, I imagine it is the caufe of, and not the 
punimment itfelf, which infers the infamy. 

. ~ . Sixthly, 

ft' '"hiving one clear Example, we might prefume to venture an 

OpAdn, Tmuft <;onfefs, I think the jariwidion of the Houfc of 

&itd!^ implies fo much of the higheft power that the rule, majui 

ipcJtedit minus f mud have place. Nor can I fee any good reafon 

Why th? Houfe of Peers fhould not have thi? power over their 

dwft .body. There fccms on the contrary tb be cogent mocives 

df public jiiftice, why they (hould have it for this mofl eficntfal 

pilj^fe» of pTcferving the fountain of judgment/ in -which the 

fiaic, and alf the fubjedls of the kingdom are, deeply interefted, 

. poire and untainted. At the fame time it may not be foclear that 

flic argument, as to the right or power, woijld proceed fj»om the 

ifd^fe of Lords to the Houfe of Commons: Becaufe, in wijtite- 

'- ¥cr ienfe the Houfe of Commons may be called ot confiJcrcd to 

^be a Court, they differ widely in this refpedl from the Houle of 

' "LtDTds'i which in the highell notion of the term, is the umverfal, 

"fbveireign, and fupreme judicature of the natron, whof'e juril'dit^Hon 

.hna( -confined to its own members, or founded ift the particular 

i<el^tion to their body, but extends over all orders of fubjedts, and 

afts in the regular courfe of /egai TriaL Oi^ ^he otlk»r hand, 

tfe'congenialnefs of the powers of the two Houfes oVer then- own 

"Merfibers, merely as a/«r//VrOT^»//7ryjurifdiftion, and theintci^il 

which the coi^ftituents have in their own reprtfentation, that it 

bc^pttt-e as Well as peffeA and complete, might be thoaght (If we 

' wei« reduced to reafon upon principles) to argue for the povvcfof 

cxpi?lfion in the Commons, as an original inherent right. Baf^ 

as things ftaiid, it muft, I think, appear that the poNyer qP the 

{|6u(e qf Commons, in regard to expulfion, is too firmly fixed, . 

byufage and exerdfe, now to need any Other fupport, or to be 

liable to be Ihaken : At leall it is fo, if there' can be, as doubtleis 

there cajD,. a juriTdi^iQn acquired by ufage and pix^fcription. 



r. Silcthty, If dofcs.n'ot appear to ysin tha Icf^^ 
^pncerp the merits of the ^cal queftioo .iia,.<^^ 
bate, how and ia.what. fnaqnerj.. whether. t^^i^ 
unanimity or divifion*, the vote of the Hwfc^^gf 
Commons pafled, refolving of adjudging ^»JM|f 
Wilkes to be incapable of being ele^ed a Mei^ 
ber to fervc* in this pfcfe^nt Parliament^ which ia( 
flung out by the writer of the Seriqus Ctfif^^af^ 
ons^ as a kind of argumentum ad hominem, OJffi;^ 
jfeme infignificancy is it alfo^ . that, yJ//)/3/S6j5f i^ 
Wilkes to have been actually .under, a l^al.jnip^n 
pacity or difability to be chofen, when ht^wj^tj^rf 
cJefted after, the e>cpulfipft % ^fuch .re-(?|pai9iij 
might, on that fuppofition, have legally pcei|. 
adjudged to be void : And upon his^ being j^ie* 
cond time re-cholen, when another candidate, aj^, 
peared upon the poll, the votes given to the pc,N 
fbn fuppofed to be difabled, might be confidcrecji 
a!s thrown away, and the candidate having the 
minority of votes, adjudged to be duly elected- . ,\ 
All we have to fay on either of thcfe points^ is^ 
that a vote of the Houfe of Commons, howeyef 
' lialTed, is the a6t of the Houfe, in legal conftruc^ 
tion. And if the Houfe itfclf was tnereby jcpn-^ 
eluded as to confequences, ft ill more were tliofc 
who concurred in the vote adjudging Mr. Willies 
to be incapabky crippled as to the after prQcec;i^- 
irigs, upon the fubfequent eleftions of the cou^ty^ 
of Middlefex, as, upon that wott^ what folio wed 
efleiitially and folely depended ** But fuppofing 

• • • mf. 

• It moft, however, appear fomev^hat odd> that wlien, under* 
ttiofe circuir.ftaxices, aitd for thofe reafons^ it was, determkiedf 
tkat the catididate who had> the minority of votes, was dfaly-m^ 
le^<ed, and ought to have been returned, beca^fe of theiiidq)a« 
dty of the pther,^ duly wtiiied' by the very writ of eledion, if^- 
foed by order, and in terms prefcribed for the porpofe hj the^ 
Haufe, — the returning officer fhould not only not have been cenfured 
for m^^ing a faife recuro^ aggravated with an immediate and moft 

' maaifeft 



#jy^gbod otgeftioti to lie againft the adjudicati6r> 
iSf incapacity, made by fuch a vote, the dilem- 
ite ' into which the Houfe was thereby brought, 
fen/have no real influence upon the adjudication 
iltbif 5 for that muft ftand or fait upon it's own 
ifiiMis. * • 

^f S^enthly, It is nothing lefs than decifive o/ 
rii^'prtfent queftion, that, in faft, the Houfe of 
ons have, by refolutions of theirs, declared 
fci.cfflar perlbns, or various clafles of men, not 
efi^ble as Members of Parliament. For fuch a 
Q&tftton may arife in determining the merits of an 
cItOTOti ; and the Houfe, in exercifing it's legal 
jB^'cttture upon an eledlion, may have determined 
ilirt-ftin, or clafs ofperfons, not to be eligible^ 
fWfiftly according to the known andfubjifting law of 
iWi'land : Which is the true criterion by which 
w^dge of all fuch determinations, when cited as 
^tl)oritiesand precedents in the queftion now de- 
bating. And farther, if there have been determi- 
nations in this refpeft not according to the law^ or 
^ritrary to the conftitution ; it will not follow 
tMt fuch determinations have, of their, elves^ 
rifjatfe or altered the law or conftitution, fo as to 
iii^outt repetitions of the like. 
^!lL*arfly, The fair difcuflion of the prefent quef* 
tia3 4s not to be embarraflfed with this confe- 
(M&i^ that fuppofing the Houfe of Commons to 
OT^Wfbng, and to involve themfelves ih a dilem- 

ixfc&ffeft contempt of the Houfe itfelf; b^t that it ihould bavt 
been allowed, as it cannot be denied it wa^^ by foni/e of tha~ 
wadneftiftidders for altering the recum, tliat tize-recurniog oiRlger 
l^.a^cd accQMiing to his dacy and his. oath. That to a i^i^ 
lutfieiibndiDg would (eem to be tantamount . to atlowiug that h^^^ 
a&qiljaccording to Law i the confequence of which wouiflt b^ 
tl^t the Law is at war with the^f4|/^r//x. adjudged by ^^- 
Haafe ^ Commons. ^ 
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ma, or to rejcft any expedient withio tl^eir own 
power, for extricating thc?mfelves *6ut of fuch a 
dilemma, there is not in any of thofe cafes, asny 
remedy ; becaufe the matter not being cognizable 
any where elfe, the detercniaation of the Ho«?.fc 
takes effedV by its own force, and is fubjeft to no 
appeal or review. For fuppofing ^U .ti;iat to be 
trucf, the fubftantial merits of the cafe do hot va^^ 
ry ; the conftitution, tho* infringed^ is not, ipfo 
fa5io^ overturned. But in reality, the cpnftitu- 
tion does know the remedy, for ^n improper 
unconftitutional exercife or excefs of a legal gon-* 
ftitutional power, or for an illegal affumption pf ;ar 
ffe>^er, unknown to t!ie conftitution, or deftriic- 
tivc of it, if fuch inftances do arife, vindice digni^ . 
were it Other'wife the conftitution would not be thi? 
finijhed thing it is, or fo well deferve, as it r€;ally 
does, the charafter beftowed upon the Law, of . 
England, of being the perfe£lion of human reafon.: 

Having thus ftated what the Queftioh is ^p/, 
and endeavoured to deliver it from what might 
. dflrken or divert from it -, let us now try to klM^ \ 
a true guide-poft ; when in the • ■>' 

Third placfe', we ftate what the real qucl^ti^, 
on ir: And for preventing all ambiguity explain , 
the terms necelTary to be under&ood for ejLa&jy > 
Comprehending it. And 

The (hort and comprehenfive ftate of the Quefti- 

6ft feems to be no other than this -Was or was : 

not Mr; Wilkesy he having been in that Seffion of 
Parliament expelled the Houfe, incapable pfbcr. 
ing elefted a Member to ferve in this prefent. 
Parliament ? The words of the Refojutiori ^^^r- 
'' That Mr. Wilkes w^^, and is incapable,** Aa^ 
the refolution is, by the order following hard at it'$ 
heels for ^ new Writ, thus paraphr^ed, '* Thaj; 

- * ' ^ ■ " '■ ' . .'5 .Mr.:. 
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^^ Mr. Wilkes was adjudged incapable of being ele3* 
'* ed a Member toferve in this Parliament.^* 

But as our Author has chofen to confound in* 
capacity "^ixh difqualification^ forfeiture and ineli-* 
gibiHty, I incline, before going farther, to fix oar 
rerms as clearly as I can. 

An incapacity of being elefted^ in a latitude, of 
fignification, or In common parlance,, may com- 
prehend whatever hinders or obftrufts one from 
being legally, or with effeft, chofen. But to fpcak 
With preciiion, we QUght to diftinguifh. between 
vixant of capacity^ and incapacity ^ properly fo cajlcd, 
juft as we do between never having had a thing, 
and it's being taken from us. Or in other words, 
r ftxould fay, there are incapacities of defeS^ and 
incapacities by privation.— — Incapacif ics defeSiva^ 
and Incapacities privative. 

Thus, as there are natural^ fo there are civil 
capacities, of which that of being ele<5bed a mem- 
ber of Parliament, is one : And we (hall beft un-^ 
dcrftahd what it is by in (lances of the defeft, or 
want of it. The capacity is either ftridtly 'radical^ 
^lid original^ or adventitious and fuperinduced* For 
cxiniple; a woman wants the original radipal ca* 
pacity of being elefted a Member of Parliament: ; 
being incapable by fex, of every Statp Ofiicc I 
kaow of, except being Sovereign or Regent pf 
the realm. A Peer, or Lord of rarli-imeiit, is by ,. 
his civil capacityj utterly, and in the nature of 
the things incapable of being eiefted a Membei^ ^ 
in- the Houfe of Commons ; the one term being 
abfolutely exclufive of the other. An infijint oa 
the breaft, or an ideot, I prefqme^ are by nature 
incapable of being eleded j becaufe it is morally, 
or indeed rather naturally, impoflible they can be 
Members of Parliament. JiO in 23 Eliz. a lunatic 
having been returned a Biirgefs for Hull, another 
wm chofen on a fecond writ, and the firft having 
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jdaimcci his place, or it having been claimed For 
him, the Commons examined die caufe,,an(f findP 
ing the return of lunacy to be true, they refbfpfl 
Mm. Thefe are all original and radical incapact- 
ties by defeift, or for want ofthsitji/zte upon vyrmifn] 
klohe, every other quality or ingredient neCimV^ 
to a perfeft capacity muft operate, and tp.'¥^X5H 
. it muft adhere, as the natural ground work* Wd 
foundation. So we lay, one is dcftitute 6fkm 
(Capacity, or he has not a capacity in him, ^ . * 
Pofitive Law has fuperinduced certain quali^fei- 
itTons,- whidi, by CDnftitutiqn, are as eflential to 
the capacity of being elefted, with cfFeft, as tRc 
Original capacity itfclf. The Proteftant religion 
is one. A Popifb rccufant is incapable of beifig 
thofefn. One cannot be put up as a candidate, 
ivho, if prefcnt, refufes to fwear to the neccffary 
qualification in land 5 which in ordinary fpeech is 
ciiftinguiflied by the appropriated name' of ^/z^- 
tatiofi. The oaths to government create another 
adventitious qualification : And we fay, the per- 
Ibn qualifies himfelf by taking the oaths. But this 
goes more properly to the capacity 01 fittings 
than of being defied : as the oaths are not riecef^ 
fary to be taken before elcftion. However, if re- 
futed in the Houfe, the Seat is void as if no return 
had been made. So a Quaker having been re- 
turned a Member, he was called in to the tables 
and declining, upon being • aflced, to take the 
oaths, though he offered to affirm in terms there- 
of, he removed, and the feat was declared void. 
Perfons alfo having fat without taking the rcqui- 
fite oaths. Have- been held to be incapable of be- 
ing Members, as if they had not been returned, 
arid confidered as objefts of punifhment, as if 
they had come into the Houfe without Being 
chofen. ' k was fo adjudged in the cafe of Sir 
tohn Leeds. ' 

An 
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.. Ajfli incapacity by privation is .nothing clfe, at 
t^c ' term itfelf plainly enough intimates, than ^ 
cpribn^s being deprived of the capacity which he 
hja^d. radically or inherently, and that was ren* 
4pjt:d perfeft by every other ftiper-added requifit^ 
qualification. So we fay, One is incapacitated as 
jby, a ftroke of force, or aft of power, whether by 
.h^pifelf, or by a power external to hini : And this 
.ioppoles the perfon before to have bad the capa- 
city, as one being ftripped or diyefted of aay 
ttoc, implies the anterior poflcfllon of it. 
Tj i'j^his fort of incapacity is alfo very properly 
termed a difability \ becaufe the perlbn is difablcd, 
X. ei he is deprived r f his natural and former capa- 
city, or right to be clcfted : Whjch can only be 
clone by fome aft of or upon the perfon who had 
. tfae capacity, pr upon the capacity itfelf, or upon 
the original and radical ftate and title, or the/u- 
per-added qualifications which conftituted thp anr 
tecedent capacity. 

The privation may be abfolute and radical, go- 
ih^ to the very foundation, being, and exiftencc 
of the original incapacity, in the nature of a per- 
ifeft annihilation or extinftion : As when $ Com- 
moner is created a Peer, or a perfon becomes ci- 
villy dead by an attainder, Or the privation may 
be fub modo qualified and limitted *, as when it 
—does not affeft the original radical capacity, buif 
. . only touches fome of the extrrnfick pr gdvefititious 
qualifications. For if the privation reaches the o- 
figinal radical ftate and titles which is mo(t of 
the effcnce of the capacity, it is, in it*s nature an 
Annihilation or extinftion, whether it doe> or may 
operate for ever, .or Eventually only for a Unfitted 
time ; in which laft cafe, the revival is q. refurrec- 
tion, or new beginning of cxiftence. Therefore 
it was, that in one of the general obfervations, 
we objefted to our Author's cobweb diftinftion. 
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when he fays, the Right of Elc(9:ion is hot t;$ken 
away, but fufpendecC bccaufe the incapacity, is. 
not perpetual, but only temporary^ being limilted 
to the exiftenccof the fubfifting rarliament,- .An. 
attainder itfelf may operate biit a temporary pri'^; 
vatioh. A fufpenfion more properly refers tQ.tW, 
ceaiing of the adventitious quali&qations, which 
may rife and fall by accident. .. 

Nothing more is neceflary ^t prefent for apply- 
ing the diftinftions we have made, but to mentifc' 
on that the incapacity Mr. Wilkes is fuppofed itfei 
be under, is an incapacity by. privation inilidted 
either mediately or imniedlately, or in both Wjq^si. 
by the aft of the Haufe of Commons, 

The general queftion, as ftated before, doot^ 
therefore, if we follow the Author of the C^yi,. 
divide itfelf into thefe two fubordinatc branches. 

Firft, Whether Mr. Wilkes was incapacitated 
by the expulfion ; which feems to be the fenfe of 
the adjudication of the Houfe of Commons. 

Secondly, Whether admitting (as our Author^ 
fpeaks) that expulfion '* does not create an incz^ . 
*' pacity of being re-elefted ;** yet Mr. Wilkes was*. 
incapacitated by the pofterior refolution of jhp 
Houfe, by virtue of the power afcribed to .the i 
Houfe, as expofitors of the law of the land, to 1 
declare who are, and who are not eligible as.Meair 
bers of Parliament : Or (as the Author tlfewhcre 
exprefles himfelf) to difqualify by their own refo- 
lution. 

We proceed therefore, in the 

Fourth place, to lay down what we apprehen4 
to be the principles and grounds upon which thq 
queffion as above ftated^ explained and dividedi 
ought to oe tried. And 

Firft, The queftion fo far as i^ depends upon 
the virtue or effeft of the expulfion only^ :v\rhich 

is 
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is the firft branch cxf the fub-divifion, muft, I 
think, be tried on one or opher of thefe grounds. 
^ ttt; The natural and neceflary import of the 
twnti Expulfion ; including, as our Author lays, 
by tieceffary confequence, or ex vi termini ^ fuch an 
incapacity as is contended for : To which our Au-^ 
thiar! confines the whole of what he fays upon the 
poiAt. Or, ' 

ftdly. The acquired or adopted figniScation, if 
there any is, of the term Expulfion ; fixed by 
fuch a conftant praftical ufe of the word, in the 
Hbufe of Commons, which is the only competent: 
a^thbnty, as is fufficient, by conftrudiion or exr . 
ptefs declaration, to expound the term Expulfion, 
as neceffarily including or refening incapacity : 
To which muft be referred the precedents, and 
authorities, alledged to be of that import by ex- 
prcfs determinations. 

3dty. The conftitution of the Houfe of Com- 
mons, and the nature and extent of the authority 
and power by which the Houfe inflids the punifli- 
ment of expulfion : By which we Ihall fee, (if it 
can thence be fhewn) either that the power and 
authority is not of that fort or ftrength, that fuch 
an effedt as incapacity is within its reach : Or, on 
the other hand, it may appear, that the power - 
and authority is fuch, that expulfion not only may* 
but muft carry that confequence with it, ^s necef- 
farily, as a caufe produces it^s effexfl ; unlefs we 
admit an unnatural maiming of the eicpulfive powr 
cr, or allcdge an aftual reftraint and limitation in 
the adt of expulfion, on purpofe to diminilh it'ii 

Or laftly, the end and defign* the ufe and pur- 
pofe of Expulfion, from which it will appear, if it , 
can' be made appear, that expulfion does not an- 
fwer it's mahifeft end, unlefs it includes incapa- 
city : And confcquerltly, the nec^flity of it's im- 
plying 
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plying fuch an efFeft, will be demonflratcii ; or 
It will be (hewn on the other hand, that it woulcf 
be as ufelefs, as unfit and improper that it fhouki 
go fb far. 

Again, confidering the queftion as in it's fecon<i 
branch, upon our Author's doftrine, that the re* 
folutioa of the Houfe of Commons, adjudging a 
perfon incapable, is fufBcient of itfelf to difablc 
or difqualify any man from being a Member o£ 
Parliament : This muft infallibly be tried upon 
the following grounds and principles. 

Firft, The charafter or capacity in which the 
Houfc of Cpmmom aft, when they do and only- 
can make refolutions or adjudications with regard 
to incapacity : And the nature of the power com- 
petent to them in that charafter. 

Secondly, The fubjeft matter upon which the 
power competent to the Houfe in that charafter 
and capacity, operates or is exercifed : And the 
bounds within which it is, in this refpeft, legally 
circumfcribed. 

Thirdly, The law that governs, and ought to 
govern the Houfe in the exercife of the power 
belonging to that capacity in which they then aft : 
Which will involve the confideration of the law of 
Parliament ; what it is, and how far that alone, 
or any other fpecies of law, is the rule of their 
proceeding in fuch cafes. And, 

Fourthly^ Which is properly a branch of the 
laft J but I choofe to mention it by itfelf, becaulc 
of the importance it will be thought to be of. The 
precedents of general refolutions and determinati- 
ons of the Houfe of Commons, which have been 
cited as fufficient to eftablilh ^ power or authority 
in the Houfe, by their own refolution fingly, to 
adjudge perf6ns to be ineligible, or to difqualify 
them to ferve as Members of parliament. 

The 
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,, The method we propofe4 brings us now in 

-ihe 
-Fifth place, to examine the queftion in both 
Its branches upqn the foregoing grounds and prin-» 
^iple^, upon which only, as we have prefumed to 
fiiy,, it can be fairly tried. And 
.^ . I ft. Docs expulfion, if [o jure ^ create an incapa- 
^fity of being rc-cle£led in the fame Parliament ? 
... Let us, with ouf Author, try it firft upon the 
f^eaning of the word expulfion. Here it may be 
obferved, that our Author is miftaken, when he 
fays the wofd expelled has for more than a centu- 
ry been conftantly ufed. The inftances quoted by 
the writer of the Conjiderations prove the miftake. 
And as fince the Revolution, about the time of 
which the term expetl began to be regularly ufed^ 
expalfions have been lefs .frequent than before, , 
and very rare fince the Accellion ; it is not to be 
much wondered, if there has not been, in that lat- 
ter period, much dlfcuflion on that fubjeft, fo as 
to have made a fettled ftandard for the fignificati- 
on of the word, by the authority of cafes in Par- 
liament. 

Another obfervation to be premifed is, that 
though our Author has given us a variety of fyno- 
nymous expreflions uled in older times, fuch as^ 
fevered^ cut off^ removed^ dif charged^ put out\ he 
has overlooked others full as frequently made ufe 
of, vi%> difabledy incapable^ untvorthy^ and unfit to 
ibe a Member, or of the" like import. Our Au- 
thor had a reafon for omitting thefe phrafes ; And 
the reafon will hereafter appear. I only mention 
this now, becaufe the .writer . of the Ccnfiderations 
jbas ende^avoured to raife a. particular argument 
upon the word difahle^ ufed in antient expulficns 5 
infufing into it an enriphatical fignificatipn, which^ . 
1 fliall prefently (how, the inaccuracy ;pf' old fallii- 
•ncd clerks and journal-writers, knew nothing of, 
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ijvTicn they ^nd the Parliament Meii of thofe times 
ufed the word. 

. T|>c pofition aflerted by the Author of the Cafcy 
is, that " however vii[fious the' caufes of expulfi- 
on may have been, the effeift of it rs conffcantly 
the fame. .For the n^ceflary confequence of 
expulfioxi, (he fays^) is, that the Perfon expel- 
" led, Ihall be incapable of being eleded again 
** to fcrve in the fame Hoxife of Coninniohs that 
expelled him. This inc^apacity is implied in 
the very meaning of the word itfelf." 
His argument or proof is no other than this ; 
•* Should (fays he,) any man of plain fenfe, nay 
ftiould any young academician, or fchool-boy 
even, be afked what was undcrftood by expel- 
ling a man from any fociety , they would cer- 
tainly anfwer, the mcariirigis, that he fhall ne- 
•* yer be a member of that club, or of that col- 
*' lege, or of that fchool, anymore." 

:Jhis is literally a childiith argunleftt, artd a 
fchool-boy is too good to anfwer it. Would nbt 
any child almoft wonder, if upon berngputout 
of a room by bis. parent for mifbehaviour, it was 
told by another perfon that it could 'ncVer'bc luF- 
fered to go into the fame room again, as long as 
its parent lived ^ Is any fchool-boy fo ignoiraht las 
hot to know, that though a fcholar expelted can- 
not belong to the fchool till he is again admitted, 
yet he may be reftored ? Or was one never re-ad- 
mitted into a club, a college. Or a fchool, from 
which he had been expelled? 

A Member of Parliament ticpelled^ is ,cut off and 
fevered from the Parliament. His relation to it is 
diffolved. But why may it hot revive in thc'faimc 
Avay'it was created at firft ? The matter of a 
fchool, governors of a college, or a club, have 
the power of admiffion, and thiereby of conftituting 
the relation (rf' the members. The Hotife 6f 

' ^ Commons 
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Cpmmons have nof the power of creating a Mem* 
bcr. That the Eleftors only have ; and by their 
ele6tion the relation is created at firft, or revived 
after it has ceaied or been diilblved. 

But fays our Author, ** expulfion clearly, exvh 
^^ termini^ fignifies a total, and not a partial ex« 
♦* cluiion from the Society, or Parliament, froift 
*^ whence he is removed." — Moft certainly. The 
expulfion diilblves the relation as much as if it ne- 
ver had exifted. But it is not like the diflfolution 
of marriage, by death or divorce : For the relation 
may be reilored in the regular way of conftituting 
it, whatever that is. 

It is true what our Author adds. That " when 
** a Member is expelled, he is not excluded from 
" the meeting of that day, or of that feffion, but 
•' from that Parliament ; that is, from that body 
** of which he is a Member/* And he cannot 
be excluded from any Parliament, but that of 
which he is a Member, becaufe from no other can 
he be expelled, having a relation to none elfe* 
But he may again become a Member, and return 
to have the fame relation : For one turn'd out up- 
on a void^ Eledion, or a falfe return, inftantly 
ceafes to be a Member as much as if he never had 
been returned, being fubftantially, though not by - 
the fame form of expreflion, ejefted : Yet he may 
be re-chofcn and will then be a Member as be- 
fore. 

It is not therefore the being put out or exclu* 
ded, which is the real vis termini of expulfion, 
that hinders one from being brought back again 
and entering a frefli by the lame door at which he 
came our. The natural meaning of the word is 
too weak a bar for ever to (hut it againft him. 

The next enquiry therefore is. 

Secondly, If there be an acquired or adopted 
fignificatioii of the term expulfion, fixed by a con- 
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ftanr practical ufe of the word in the Houfe of 
Commons, or any exprcfs precedents by judg- 
ments of the Houfe, of fufficient authority to af- 
ccrtain that in the fenfe and ufage of Parliament, 
expulfion neceflarily includes and infers incapacir 

The Author of the Cafe has left this upon the 
negative evidence of the faft, *' of there never 
having been any attempt made to re-eleft onp 
in the fame JParliament, out of the very many 
who have been expelled, except in the fingle 
inftahce of Robert Walpole, Efq-, when the 
Houfe declared the effedt of their vote of ex- 
pulfion" — and, (fays our Author,) " there canr 
not be a Itronger inftance, that, in the general 
fenfe. of mankind, fuch incapacity is the neccf- 
fary effedt of expulfion."' 
But fuppofing the fa6t ftood pr^cifely as ftated 
by our Author, which it does not, as will hereaf- 
ter appear * And fuppofing that Sir Robert Wal- 
pole's cafe had alfo been a Jilent one, added to 
the negative number, the propofitipn is by np 
means proved by fuch fort or evidence. For till 
the queftion occurs, which it can only do upon a 
re-eleftion, it cannot be tried ; and until it is triqd 
and determined, it remains at beft a moot point. 
The negative evidence arifing from no re-eledioq, 
after expulfion, does not prove that incapacity was 
the caufe of there not being are-eleftion, no more 
that fifty decrees not appealed from, wij|l prove that 
an appeal does not lie froin the court which pronoun- 
ced them. Nay, it does not prove that the expulfion 
yris the reafon of the perfon^s qot being re-elcfted ; 
becaufe eleftions depend fo entirely upon the will 
of the Eledors, and the means and motives there- 
pf are fo various, that any eleftipn proves nothing 
but the prediledtion of the Elediors in favour Qf 
the Perfon adlually chofen. If a perfon whofe feat 
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is vacated by accepting of an office ^hich does 
not difqualify him, is not re-ele6ted, it does nof 
prove chat it was becaufe of his accepting the place, 
and not on account of his own inclination to re- 
tire, that another is chofen in his ftead. 

But granting it were certain that the expulfion 
was the caufe why the Eleftors did not again 
choofe the perfon expelled, it cogld only prove 
that the Eleilors agreed in opinion with the Houfe 
of Commons, that he was not fit to. fit in Parlia- 
ment. And it might neverthelefs be true, that if 
they had differed in opinion with the Houfe upon 
that point, they would again have eledcd their 
pJd Member, notwithflanding the expulfion. For 
Eledors may fo far difagree v^ith the Houfe, a3 
even to think the very caufe of expulfion a meri- 
torious ground for re-elcding the perfon expel- 
led. 

On the other hand one.fingle inftance of a rcr- 
eleftion after expulfion, is better proof that it has 
not been the general fenfe of mankind that inca- 
pacity is the neceffary effeft of expulfion, than an 
hundred infltances of perfons expelled and not re- 
ele6|:ed, arc that it is. For fuch a fingle inftance 
neceffarily brings the queftion -into judgment, be- 
ing an exprefs declaration of tho'fenfe of the elec- 
tors, and their appeal to the Houfe itfelf for a de- 
cifion. If therefore it can be fliown that a Perfon 
re-eleded after expulfion did fit, it is inconteftiblc 
evidence, and of decifive authority, that it was 
not the fenfe of Parlianient, that expulfion created 
^n incapacity. It is a pofitive proof of the nega- 
tive, and the only qne the nature of the thing ad<- 
inits of. 

Now upon this head feveral inftances have been 
referred to of perfons expelled, ^nd re-elefted, 
^nd fitting in the fame PaHiament. 

Sir 
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Sir. Robert Sayer, expelled 20th Jan. 1689, 
has been mentioned as one that was re-eleftcd* 
But as it appears the Parliament was immediately 
diflblved, fo that no queftion would be tried upon 
his re-eleftion, this cafe does not come up to a 
full authority. It is no proof however, as has 
been faid, that he was not re-elefted, that the re- 
turn is not found in the Crown -Office, where more 
of the old returns are miffing almoft than are ex- 
tant. 

But the anfwer that has been made in the Confi- 
derations^ p. 25, to the cafes of Mr. Holborne, 
and Sir William Penny man, who were both ex- 
pelled on the nth Auguft 1642, by no means 
takes off the force of thofe cafes. It is admitted 
that both the names appear againyupon the Jour- 
nals in the fame Parliament, one in 164^, theo- 
ther in 1645. But, fays the writer pf the Confi' 
derations^ " though the names are the fame, it is 
** far from being clear, that thefe latter were the 
•* fame gentlemen that were expelled in 1642^ 
** tnd as a proof of this (fays he,) it appears from 
>' the Journal of the i ith Auguft, that they were 
" not only expelled, but at the fame time decla- 
^* red difabled to fit any longer as Members during 
" that Parliament." 

This will not do- No better proof can, in 
the nature of the thing, be produced, of an identity 
of pcribns at fuch a dillarice of time, than the fame 
pamcs appearing recently in the fanie place, ancj 
in, the fame ftation. And fuch a bare ppflibility 
^s that, of two inftances^ of two names, applying 
to two difierent perfons, under fuch circumftanccs, 
amounts almoft to an abfoli^te impoffibility. 

As to the argument from thofe gentlemen b?- 
ing, by the aft of expuUion, difabled to fit any 
longer as Members during thit Parliaoientj^ it on- 
ly 
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ly makes the cafes the ftrongcr in ppint \ becaulc 
their fitting in fpite of fuch a declaration of difabi- 
lity^ is the ftrongeft judgment for its inefficacy. 
It fhall however be fliown by and by, that ^thefc 
words difabled to Jit , any longer as Members during 
that Parliamenty were the very feripbrajis often 
ufed for expelj as appears from qiany inftanccs 
quoted by the writer of the Conjiderations him- 
felf : And that they were not always intended as 
an ejcprefs difability fuperadded to the fentence of 
cxpulfion. 

The fecond entry cited from the Journal of 2 2d 
Jan, 164^, relating to Mr. Holbofne, " that he 
be difcharged and difabled for fitting any lon- 
ger as a Member of this Houfe during this 
Parliament 5" only farther and ftill more direft- 
ly proves, that notwithftanding a former expulfion 
inflifted by a fentence in the fame words, hcadlu- 
ally had been re-elefted and did fit in the fame 
Parliament, 

As to the other anfwer made by the writer of 
the Conjiderations^ that thefc two gentlemen 
** had h^tn perhaps re-capacitated by a fubfequent 
** vote, as it appears the Houfe exercifed this 
** pqwer at this time in feveral other inftances ;*' 
it is fufficient to reply that there gan be no argu- 
ing where ?l perhaps is tlie only evidence founded 
upon. It is true, the Houfe did affume -at that 
time a power of re-capacitating, as well as of difa- 
bling. But that power was ftill more abfurd than 
the other, if poffible,' feeing as judges they had 
no power over their own fentence after it was 
pafled: And their affuming it, is but an additional 
proof how little regard was paid to law in their 
proceedings. And if it proi^es any thing more, 
it is, that the Houfe would not ftand a trial upon 
an incapacity, inflifted only by their refolutionS, 
when aftually called in queftion by a rc-elc6libn in 

the 
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the teeth .thereof. Befides it is utlerlf mcancmf^ 
ble how a vote of a Houfe of Commons recapaHia- 
ting 2L perfon whom they before had expelled .and 
dlfabled, could again make him a Member, >UQle& 
he was re-eledled. , -- 

The cafe of Mr. Woolafton, expelled 20tJ}.F^Jb[. 
1698, is unanfwerable ; and is only ftrcagth^^^ 
by the diltindtions and evafions with whichrS^cip 
attempted to be anfwered both by the Aut|vftf" 9f 
tht* Cafe and the writer of the ConfideraUons,. , -,X^c 
fafts are undeniable. ' Mr. Woolafton wasj^^pel- 
led. That is the exprefs word of the fcaft§r\?<8k 
He was immediately re-eledled, and fat^ ^ -f J^f 
Author of the Cafe would fain blunt the fsdgecrf" 
this authority, by fubftitutiqg for /sxpu'ftoi^ xhi^ 
Wcftminfter-Hall term oi amoj^ion*, and by telling 
us, the Houfe fbmewhat inaccurately ufbd th^ 
word expel: And both he and the writer of the 
Conjiderations dwell upon the caufe of the e^zpulfr- 
on ; that It was not for a, crime, but for being 
concerned as a coliedor of duties, contrary to aa 
Ad of Parliament : Which being but a temporal 
ry dilqualification, and removed before his re-eleci 
tion, the Houfe could never mean, that the e|fe4l 
of their vote .fhould be permanent. He was piily 
(fay they) retrnved to carry the law into execi}ti? 
on. * . ; . 

. But with thefe gentlemens favour, njcithcr they 
nor I have a right to argue avvay a. clear /^a^ by..a 
fuppofed intentiQn: Or (to ufe the words of .tfej^ 
writer of the ConfiderationSy when anfwering'^b^ 
argument of another op Sir Robert Walpoje's 
Cafe, he heedlef&ly replys to himfelf in this) 
'.' there m^ a fallacy, in that argument wliich draws 
y .cqnfequences from, the a6l of any court, which 
** are diredly oppofite to, and contradid. the 
" words of tha; court, in pronouncing the judg: 
**^ ment." The e;cprefs word of the Judgment jq 

I * » Mr* 
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Mr. Wolladon's cafe is expel: And that word, ac- 
cording to the gentleman's argument, cither im- 
plies incapacity in every inftance, or it does it not 
in anjf : Becaufc being a neceffary efFed, it mud aU 
wofs and uniformly be thcfzme. But that it does 
not imply it in Mr. Woolafton's cafe, thefe wri- 
ters themfelvcs labour to prove : And one inftancc 
to the contrary is as good as a thoufand, to (how it 
is not necejfarily included in any other : Which at 
once makes an end of their »^f^ry implication. 

At the fame time when the writer of the Confide- 
rations argues from the temporary nature of the 
caufe of Mr. Woolafton's expulfion, to exclude the 
cfiFeft of incapacity, as ncceffarily belonging to it, 
he fliould alfo recoUeft, that he himfclf produces 
as one of the inftances for proving that expulfion 
implies incapacity, the cafe of Sir John Leeds ex- 
pelled loth Feb. 1620, for having fat without 
taking the oaths required; and expelled for that 
rcafon, although he was, as the Journals (how, 
willing then to take the oaths. From which it is 
^evident, that if the caufe of expulfiorty and not the 
^uljion itfclf, is the ground of incapacity, the 
•inftance of Sir John Leeds, was as improper an 
inftance for proving that expulfion implied in- 
capacity, as the argument on Mr. Woolafton's 
•cafe is unfit to prove that his expulfion was not at- 
tended with incapacity. It is therefore a general 
principle, and not pretended fpecialties in a cafe, 
that muft decide upon the effeft of expulfion as ne- 
ceflTarily implying incapacity. 

Parliathentary authorities have alfo been referred 
to on the other fide, for. proving that a perfon ex- 
pelled is not eligible into the fame Houfe of Com- 
mons. The Author of the Cafe has not incumbered 
his argument for incapacity as implied in expulfi- 
on, with authorities of this fort. But his co-adju- 
tor, the writer of thi^ .Conjiderations^ has given ug 

H frona 
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from his dog ear'd Journals, a long lift of what he 
calls the precedents and the exprefs declarattens of the 
law on this head, by the Houfe of Commons^from timf 
to time", 

Thefc writers, however, as before hinted, ^Q 
do not feem to have been perfcdbly agreed m thcif- 
ideas upon this part of the fubjeta. The authorof 
the Cafe, in giving us the " various term? in 
" which the fcntence of expuifion was expreOed 
*' before the Parliamentary ftile had acquired that 
" accuracy, which it has fince attained" — confine! 
hitTifelf to thofe before mentioned of — fevered. 
and cut off — removed — dsfcharged — put out ^^ 
Which, he fays, are only fo many fynonymous 
expreffions fignifying expuifion: And as his argu- 
ment is, that incapacity is neceflarily implied in 
expuifion, however exprefl'ed, he avoids mention- 
ing inftances where particular words were ufed 
more diredly expreflive of an incapacity, or fccnji- 
ing to fiiperadd it to expuifion. 

The writer of the Con/ideratiom, on the other 
hand, fpeaking in his own ftyle, applies the ternj 
expel to all the cafes he cites, whatever particular 
words were ufed in them ; although the word ex- 
pel hardly began to come in ufe till about the time 
when his lift, exclufive of Sir Robert Walpole's 
cafe, ends. And he, neverihelefs, choolcs Inftan- 
ces in which terms not expreflive of incapacity or 
difabi'icy have been ufed; fuch as incapable— difa- 
l/lcd, &c. becanfe his purpofc is to ftiow from 
precedents and exprefs declarations of the Houfe^ that 
perfons expelled tsere not eligible. 

To this end, he has taken hold particularly of 
the word difable, which came very often in his way 
in the precedents he refers to; and has given the 
term a new coat, cut out of the precifion of mo- 
dern language. Difable, as we have diftintfcly 
Ihown, conftantly in correct fpcech, fignifies the' 
I fame 
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fifec as incapacitate: And therefore, this writer,. 
in Jhaping his Conjiderations^ has imprcfied Into the 
fervice the word as found in the old inaccurate 
JiBurrtals 5 and will have it to exprefs fuch an in- 
capacity as he is contending for ; or to be an ac- 
tcre. term inflifting difability by a fentence. 
' It may, however, be firft obferved, that thefc - 
two different plans of the argument in the Cafe^ 
. and in the Conftderations^ cut one another. For^ 
if, according to the Author of the Cafe^ all the 
different terms," in which expulfion has been va* 
rioufly expreffed, are fynonymous, and incapacity 
always the neceflary effed:* of it, however expref- 
fed, ^ then thofe cafes cited by the writer of the . 
C^fiderations^ in .which v;oj'ds more direftly ex- 
pfeflive of incapacity and difability are ufcd, being 
interpreted by this general rule, fall to have no 
particular import or energy afcribed to them. 

Oft the other hand, if, with the writer of the 
CmfiHerations^ we underftand a particular effe6l to 
lie ill the terms ufed in the cafes cited by him, it 
imiifl follow, that where terms of that import are 
ndt lared, the proof of the dodrine^ that incapaci- 
ty is%eceffarily implied in all expulfipns, fails, or 
is * coriifiderably weakened. Perhaps too, from 
comjiaring the inftances in which the more fimple 
words, cut off^ remove^ dif charge^ &c, mentioned 
by the Author of the Cafcy are ufed, with thofc . 
inttances cited in the Confideratiom, in which the 
terms more emphatical of difability are found,. ic 
m*ay appear, that the whole are only one continued 
proof of the antient inaccuracy in the Parliamenta- 
ry' ffiyle ; and that the diverfity of expreffions is too 
weak a foundation to build upon it precedents of 
a«tIiority, or not ftrong enough to be conftnied^ 
into exprefs declarations of the Law, by the Houfe 
ef Commons. 

If 
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It ought alfo to be attended to, that the writer 
of the ConfiderationSy has not given the cxkft^vi^s 
of the Journals, in citing the wfes founded "oj^ 
by him ; although it would feem from the it&fi- 
ncr. of tlie references, that he had done fo. "' Xnd 
'tis apprehended nothing more than fairly;'^t^ati- 
fcribing.the words of the Journals, will be ^iieJ^Sf- 
iary to anfwer fome.part of the arguments Uefias 
grounded on the cafes, of which he has givrfh'in 
account. '• '^ 

But, more particularly to confider thelift of 
cafe« cited by the writer of the Conjideriiii&hs \ 
there are fourteen, befides Sir Robert Walpc3crs : 
And in two of them, (I nowfpeak from th^ Jour- 
nals themfclves, not from the account gi^^n in 
the Confiderations) viz. No. 13, Mr. Saciville^ 
and Noc 14, Sir Robert Cann^ the word tifeS is 
expel Thcfe cafes, therefore, explain nothing, 
but mud be expounded by fome others./ The 
manner, however, in which thefe two cafes are 
reported in the Confiderations^ makes.it neceflary 
to. giv« the true ftate of them. 

In Mr. S^ckvilh*s cafe, expelled March '25, 
1679, this writer has added to the Journals ^from 
apother book, and inftead of trahfcribingthem, 
he tells jus :"-it appears, from Grey*s debateis, on- 
the queftipo^ to addrefs the King to remove 
Sackyill^ JFrom all his employments ; that no 
man, had .an idea that he could by law be re- 
turned b^k upon them again. Serjeant May- 
nard fays, put him into fuch a condition^ that 
Gates and Bcdlow may have remedy againlt him, 
and that is by expelling him the Houfe. Short 
time for remedy, (fays the writer of the C^^-: 
derations) if the borough of Eaft-Grinftead, for 
which Mr- Sackville then ferved, and .which I 
believe, wa^ . pretty, much at his ibnun^nd, 
could have returned him again a. Member of: 
Parliament in eight and forty hours.'* It 
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^^.ftt is enough to obfcrve upon this, that the 

j(^ii|nals, and not Mr. Gray*s Debates, 'are the' 

i^m^ofiiy : And from the fentence of the Houfe, 

^pj^ not from Mr. Serjeant Maynard/s fpecch, is 

^fhfC fenfe of Parliament to be gathered. But G rey's 

.IJI^ates mifplace any thinj^ that was faid upon 

^^ifj^ulfipn^ or the efFeft of it,, when they place it 

,ij[i4;debate. upon the queftion for ati addrcfs to re- 

mpve from'employmentis after the expulfion was 

voted. And it feems as if Mr. Serjeant Maynard 

r. t^JqvIg^t Mr., Sackville's employments proteded 

,)^^ frpaj the remedy, which he wiOied Gates and 

.^^dlow to have. AH in the Journals, is " Order- 

j^f^df That- Mr. Edward Sackville be expelled this 

V ';i^qufe,*^ 

. V Refahedj That an huihble addrefs be made 

fi to his Majefty for removing Mr. Edward 

'^ Sackville, from all public k employments and 
f* truftsi*' The Journals therefore are no foun- 
dation for the comment iri the Conjiderhtions. 
;, . Sir Robert Cann*s cafe, (expelled October 28, 
1680) the writer of the Confiderations furely rektes 
-frpm fome other book than the Journals ; fot he 
: rh^ not given us one word that is there. He puts 
.this fentence into the mouth of the SpeakeV, as 
y d^i^vered by him in pronouncing judgment :- 
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That you be committed to the Tower^ and you 

'v,5kre aftually cut off from being i; Member of 

'f this Houfe, and you afc no more to-be a Mem- 

. *' ber of Parliament." 1 he -^f^ordis in the Jour-* 

n^^ after an addrels committing Sir Robert to 

thj^ ToNver, are — — " Ordered^ That Sir Robert 

i'* Cann be expelled this Houfe.** ' 

, . .** And then he was brought to the bar of the 

." HoufeV and upon his knfees^ deceived the judg- 

; .".ment of the Houfe for his expulfion from this 

" Houfe; and commitment to the Tower." Br : 

1i^^y^^ttx,pi t\\^ Conj^^^ an emphafis to 

• ' lay 
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lay on the words, and you are no more to be a Mem-' 
bir df Parliament y therefore he makes a Journal of* 
hi^ own to introduce them. 

In two more of the cafes, we find the wofds, 
unworthy^ and not fit. 

Sir Edmund Sawyer's cafe is one, marked No. 
3, in the Conjiderations. He was expelled Junc^ 
21, 1628 ; and in the Journals the cafe ftah'ds 
thus. '' Upon queftion, Sir Edward Sawyer, fbr 

^ this offence to the Houfe ^to be committed 

*^ to the Tower, and to be turned out of the^ 
*' Houfe, and a new writ to iffue for a choice irf 

his place/* This is the fentence of expulfion, ' 

— then follows, " 2dly, to be committed t<x 

the Tower during the pleafure of the Houfe. 

3dly,' The Houfe declareth him to be unwor- 
** thy ever to fit as a Member of this Houfe.*' 

This laft article, which is clearly no pare of the '' 
fentencc of expulfion, but fuper-added thereto j 
{p far as regards the word unworthy^ is merely fy- 
nonymous with the word mtfit^ which is found in 
other cafes, where it ftiall be confidered. In as 
far as the article imports a declaration oi perpetual 
cxclufion from the Houfe, it belongs to a particu- 
lar clafs of the cafes under which the obfervation 
proper to be made upon it, will be met with. 

The cafes of 'four monopolifts (No. 4, in the 
Conjiderations) expelled Jan. i^i, 1640, are thus 

expreflcd in the Journals, '/ Refolved upon 

** the queftion^ that Mr. William Sandys , is 
" not fit, nor ought to fit as a Member of the 
" Houfe this Parliament, and that a warrant iflue 

" forth for a riew writ, for clefting of a.n6- 

'' ther to ferve —in his ftead.'* 

" Refohed^ -That Mr. Jo. Jacbb, ought 

** not to fit as a-Moftiber of the Houfe this Parli- 
" mcnt, and that a warrant iffue forth for a new 

^* writ. 
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^' writ, for clcfting of another to fcrve in his 

"Head this Parliament. 

" Refolved, rThat Mr. Thomas Webb, ought ' 

" nqt to fit in this Houfe, and that a warrant iffuc 
" forth for a new writ for eleding of another to 
" ferve in his ftead this Parliament/* 

** Refohedy That Mr. Edmund Windham, 

" ought not to fit as a Member in this Houfe 

*^ this Parliament, and that a warrant ifluc forth 
"for a new writ, for clefting of another burgefs 
" to ferve in his ftead this Parliament." 

The words ufcd in thefe four inftances amount, * 
at the higheft, to no more than an expulfion or 
cxclufion from the then prcfent Parliament, which 
pronounced the judgment ; and for the true mean- 
ing and import of thaf^ we muft refer to a general 
obfervation to be prefently fubmitted. 

There remains then ten of the fourteen cafes, in 
all of which, the words, incapable or di/abled, or 
both, are introduced in one manner or another : 
And it is, material to have the cafes before us, in 
their own words, as they ftand in the Journals ; 
for a good deal depends upon an accurate attention 
to the precife form of expreffion. 

in Mr. Hairs cafe, (No. i, in the Confide rations) 
expelled Feb. 14, 1580; after different rcfoluci- 
ons for fine, imprifonment, &c. the fentence of 
expulfion is in the Journals thus-——" Refolvtd^ 
" That the faid Mr, Hall fhould prefently be fe- 
** vered and cut oflT from being a Member of thi$. 
" Houfe any more, during the continuance of this, 
" prefent Parliament, and that Mr. Speaker — r*- 

" Ihould dired his warrant for a writ - "for 

" a new burgefs, in the lieu and ftead of the faid 
" Arthur Hall, fo as before difabled to be any 
" longer a Member of this Houfe." 

The cafe of Sir John Leeds,^ (ia No. 2, of the 
Confiderations) expelled Feb. 10, |4'20, cannot at 
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all be underftood from thic Ccftfiderations. la.tltt 
Journals it is not very inteirigible, but k, i|,as 
follows. * / .- 

— -" Refohedy Sir John Leeds, incapaUbcf 

" heing a Member of this Haufe^ as, if never rdat^ 
" ed.^* Upon thcfe words, and thefe only,. r^ft% 
the expulfiori. Then proceeds the Journal./ . ':, 

" Mr. Crew, for 5ir John Leeds — - — ^No ^ue?, 
" (lion but he is incapable." " 2. He b tq^ 
« punifhed." " \. ^^y 

, " Mr. Hackwyll to have him rcinovca i^ a 

" writ tor a new choice, and to punilh'himi' fcg? 
*' fending him to the Tower." * 'l\ 

" Sir John Moore to have no queftion m^d?, 

" but where it is queftioned." '^'^ .. 

" Mr. Secretary The fault greats efpccially 

** becaufe of laft Parliament. To order he £halL 
V he difcbarged nowy and toferve no more this. Par- 
" liamenf/^ 

" Sir John Leeds brought to the bar, cqnfefr^ 
" feth, he was of the Houfe laft meeting in Pap- 
** liament v and that he hath fat in this Parlianwit; 
" in the Houfe, and hath not taken the oaths.". ^ 

" Mr. Thomas Faofhaw -that he muft be 

punilhed, as one that hath come, into the Houfe, 

not being chofen " ,_^ / ' 

Sir Edward Sandes to pay the Setj^^itt 

'*' his fees, nnd no farther punifliment, becatfft'' 
*^ but negligence, no prefumption v and is wlflih|j^; 
*^ to take the oath." ' .', :• ' 

-*' Mr. Chidleigh — —to have an order to dtfahte' 
'' him for this Parliament.^* " A warrant for a 
^^ -new writ in-^Ms room." ^ 

Mr. Tayl6r*s cafe, (No. 5, in the Confiderations) 
expelled May 27, 1641, is thus : . "^ 

" i^^^W— That Mr. William Taylot (liall 
'f be swelled this Houfe^, he. Tfiade, incapable of ev^r 
" being a Member of this Houfe y" ind Ihall be forth- 

" with 



cc 






C 57 > 

7 With committed a prifoncr to the Tower, &c»** 
'* ** He was called to the bar, and there kneeling^ 
** Mr. Speaker pronounced fentence againft him 
'* accordingly.** 
. " Ordered^ That Mr. Speaker fhall iffue forth 

his warrant for elefting of a Burgefs to fervc 

in the ftead of Mr. William Taylor, formerly 
'^,/^fcurned to ferve— - — and fince, by fentence of 
"the Houfe, expelled the Hoafe.'* 

Mr. Benfon*s cafe, (No. 6, in the Conjiderations) . 
^spelled, Nov. 2, 1641, is thus entered in. the 
Journals. 

*' Refohed^ That Mr, H. Berifon, is unworthy 
*• and unfit to be a Member of this Houfe ; and (hall 
>* ^t^ no longer as a Member of this Houfe. ^^ 

^' Refolved^ Mr. Benfon fhall be forthwith fent 
" for as a delinquent.** 

" Refolved That Mr. Speaker (hall iflue 

*^ forth his warrant for elefting of another Bur- 

" gefs, to ferve in his flead.** 

"; Refolved ^That the Houfeholds, Mr. Ben- 

" {on unfit anduncapable ever to Jit in Parliament^, 
« or to be a Member of this Houfe hereafter.^* 

Sir Edward Deering's cafe, (No. 7, in thcC^/r* 
fiderations) expelled Feb. 2, 1641. 

,, After a refolution that the book, the writing of 
which was Sir Edward's offence, being a collec- 
tion of his own fpeeches in matters of Religion, - 
was againft the,,honour and privilege of the Houfe, 
aqd fcandalous to the Houfe ; and ordering it to 
be burnt by the hands of thq hangman : It is 

Refolved^ That Sir Edward Deering Ihall be 
difabkd to fit as a Member of this Houfe, du- 
ring this Parliament.** And farther, 

Refolved^ That Mr. Speaker ftiall iiTue forth 

*' his warrant- for a new writ for the eledibn 

*' of a Knight, to ferve for the. county of Kent, 

I "in 
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** in thcTooor and fiacre* of' Skr Edward I>eerjfi& 
*^ thus difabledr ' ''\<^ 

Aad after :a rdblotion fdr.comtl^ltihghim td^fhe 
Tower, &c. the Journals inform us^, fit ^%4i' 
brought to the b^, and Mr. Speaker profiotktYced 
the lentence againft htm a!id ins -bdok abcord- 
iii&ly. •* • . . yj "* 

Mr. Trclawney^s cafe, (No. 8^ nn the OfiJSJird- 
tions) expelled March 9, 164^, tithtis : 
^ " Refolved^ that Mr. Trclawn<jy fhatl be forth- 
" with jpn/ out of the Houfe^ and dijhhlei for fitHng 
" as a Member of this Houfe^ during this Portia^ 

. . " Mr. Trelawney twis' taltefl tloWh to tSftf^Ban 
^} and Mr. Speaker pronounced f heiefltencei^mfS 
t* hirh ^accordingly.** 

" Refohedj That Mr. Spe^er (hall fflue his 
^* warrant-~— for a- new writ, "for elefting aho- 
^ ther Burgefs to fervc^^—m the ftead of Mr! 
*' Robert Trdawney, formerly chofen ^* Bw^tfiJ 
** and fince difabled by the vote of this Houfe.'* 
; The cafe of Mr. Long and Mr. Hook, (No: 9, 
in t{)e O)nji4erations) 6xpellcd May 12, 164^2^ ^ 
as follow^*: . • r 

" RMved^ That Mr. Long and Mr. Hodk'are. 
^' not fit to Jit any longer in the Houfe as Menthers of 
'^^. Parliament.'' ^ ' ' "' 

. ^'.Refohed, That Mr. Speaker ffiall ferid^hw 

" warrant for the iflliing of a writ for elettirig 

V , of other Burgcfics to ferve— — in ^he ftead « 
*' Mr. Long and Mr. HOok, fo difabled as aiorc- 

i' (aid ** • ' ' ' ■" ' ' 

'Serjeant Hyde's cafe, (No. lO, in the Confider-- 
ations) expelled Aognll'4, 1644, is thus : * * 
'. '' Refolved, That Serjeant Hyde -ft all ht}di/^ 
" abkdxo ferve any longer in this^'Parlianl^rft!, as 
V a MenTtjer Of diis-Houfc.** • 

i N. B. 
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oN.<Bk Vide fpc the warrant fix t, new writ after 
me next; cafe, as under. 

l^;;$u: R. Hoptan andMn Thomas Smith's, cafe, 
Q^ff. 41, in the C^ffideratiens) expelled Augoft 

h'^.'Sc/a/W*-^^ Sir. Ralph Hopton fbajl 

" be difahkd to fit as a N^cmber of this Hovifc 
*' dwihff this Parliaineot;." . 

" Rejohed^ That Mr. Thomas Smith fliall be 
^V: ^hl^d ta (It as^ a Member of this Houie during 
*^l, j^h^ Pariiaoiient. ^ . 

';,%JR.efopvedy That new writs ftiall be fen t for 

" new elcftions of Burgeflcs in the place znd 

^r^e^ of .Sir R^l^ Hopton-, and Mr. Thoma* 
5f ;&pcht and Mn SerjeAOt Hyde, difahkd^ by 
" judgment of this Houfe, to fit any longer as 
^ -Mwabcrs of this Parliament/* 
VjrSirf X'^^^^^s StrickJand*$ cafe, (No; la, in tht 
C^^fiifr^tiem) ^JKpeJJed March 6^ 1 67^, is parti- 
qi^^^ and is iacUftin<5bly reported in xht Confide^ 
ra$io^. ... • . 

.c-'^oMr. Speaker, acquainted the Houfe, that he 
^ had writ to Sir. Thomas Strickland^^ informina 
" him, that the record of his conviftion of recu^ 
%if^^j^ had been read inr the Houie,- and that 
^\ .t^e. Houfe had given him ^hat notice, that he 
f might offer what he could, why a writ fhould 
^npt iffue for elefting a Member rp feryc in his 



ri* place." 



^.. Siiu. Thomas's an.fwer was produced and read, 
*^tJpop the debate of which wu?fer, Reffhed'^ 
*' That whereas it doth appear: to this Houfc^ tha^ 
M.'^r Thomas S.trickland, a Member of this Hoofc 
'.' is convidled of Popifh recufancy,. that he be 
^.^.fr^KH hcnceforch difabled from- iting ^si^ ionger a 
t^^ ^4l^mhr of this Houfe:' 

'/ Ordered^ That Mr. Speaker do iflli^ out his 
ff .^rrant, to Qiake out a new writ for the ele<3:» 
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" ing of a Knight of the fhire^ to ferveitl 'tfil 

" prefent Parliameot -in the room of the 

*< Sir Thomas Strickland.'' ^ •;" 

Upon this cafe of Sir Thomas Strickland, ' tW^ 
writer of the Conjtderatigns^ makes this^ very'.pai^' 
ticular obfervation, ** that the difabling of bift^i 
*• was not done by virtue of any Aft of P^rlT^' 
ment then in force, for the jfirft law ^faysf^tt^' 
which pafled difabling Papifts from fitting rn el-* 
" ther Houfe of Parlianiefit, was not made ^tiQ 
" . 1678, 30 Charles II." One could not haVe'ex^ 
pcfted any thing fo very unguarded from a Witter 
of conjlitutional knowledge. Does the gehtlefnaff 
not know thdX z Popijb Recufani conviSi \nc\iTs'£ 
framunire by the ftatute of Elizabeth -, that is, he 
is out of the King's proteftion, forfeit's his lands 
and goods, and to be imprifaned during the King'ii 
pleafure. If that is not a legal difabifity, I know 
not what is. The Aft of Parliament in i€yh\ 
referred to, and others of that fort, which ihtrb^ 
duce tefts of the Proteftant religion, exclude Pa- 
pifts ; but Recufants convift are more than 4if* 
abled, they are punilhable with ''the higheft 
pains. ; * \ 

' We have given the cafes fairjy, and at ftiH 
length, that it may from themfelvcs appear how 
far the obfcrvations we have to offer upon them*, 
are well founded or ^ not \ And we hope the 
words ufed in^ the different cafes, will ha\'e rriad'e 
fuch an iEnprcffioa upon th^ dareful and atten- 
tive reader^ .that he may be ready to' meet, or 
mther have; anticipated what we are to Ta]^.' '^ 
'•'In the flyft pjace, upon receiving the cafes, it 
iii..impofllble nbt to perceive a man ifeft ihaccii- 
iracy of cxpreflion,' and an iricorreftnefs in the 
-ipplicdtion of it, which runs through' all, and \s 
•♦co^arkable inalmoft eVery one of. them r Much 
^ore than fufEcient to juftify the charge of this 
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pj%f the Author of the Cafe himlelf would not 
fLff)^ mzking. And, amongft fuch a variety of 
words, hot only in the immaterial parts, but 
w|>pre the terms • might, and are fupiDofed tcl 
Iias[(^, been, of fome particularly fignificant im- 
port^', it cannot be but the diverfity was in a* 
vci^.^reat degree owing to the inattention, and 
probably have proceeded from the whim and 
c^pr^e of thofe whofe diftion they were, 
ri |t therefore well defcrves to be premifed, as 
i^gcneral remark, that it muft always be very 
d^ijgerous to build DoSlrine upon loolV, ifidigeft- 
<^jj,\U-conccived, and ill-adapted expreflions ; ef- 
pecialiy when fuch dodlrine was not the thing in 
view, to be confidered or eftablifhcd. 

Now in all thofe cafes, expulfion was the ob-^ 
fSt ; and the cffeft of expulfion was riot th^ 
thing in contemplation. No queftion could arife 
upon- incapacity as the efFeft of expulfion, but 
6n, ^ re-eleftion of the perfon ejfpelled : And of 
fych cafes. Sir Robert Walpole's, and the pre- 
fect, are the only two that have occurred : Which 
^^kes the one as a precedent, and the orher as 
a confirmation, of infinite importance. All the 
other cafes, if duly weighed, can be of no mo* 
flient to the point now in debate, which was never 
oijice ftirred, or made a queftion of in any of 
them/ ' • 

• Indeed, in the nature of things, cafes merely of 
f^ul/ton (and fuch are all the old cafes) can fur- 
nilh no precedents^ nor with any propriety be pro^ 
d'uced as exprefs declarations of the Law^ as to the 
^fieceOary or implied effeft of expuifion. That be- 
fpngs to quite another caufe ; unlefs there can be 
precedents by decifioris where there was no quefr 
^a» or determinations withouf i caufe, which is 
fbfufd. '^uch cafes, much more'meVe words orphra- 
XpQbgy found in them, are not even fo good trs 

extra- 



eztnqudipial cqpijdAni: And thclcane not.qnhraa^ 
competent m^ matters/ w legal trial, bu!t.o|tj^^ 
©thcrs.are tW mpft dapgcrous^ and dcftrudivc n^ 
tjooA of foreftalling jufticc. - ^^ "j^,,.; , 

, Ta refort therefore to fo ujuvaiUble a^thQf Uicj ' 
on the prcfcnt occ^fioni is only to prove tfa^^^^^ 
point is yet mew and entice, unlefe fo far as^jj^jaysj^ 
qicated by Sir Robert WalpdeV cafe, and c^iipfe;^ 
[ucntly that it ought to be jvid^^d upon jt^ fQYf^ 
trength and true pringiples; Sir Robert Vy-al;, 
pole's cafe being aUowed it;sjti(lweight as a 0^^4| 
^recedent^ or an ambiguous and 4i(pute^»,a^7j 
fhorky. \ '; 

. 2dly. Although cxppliioD W^s the obj^ )^f ^ 
|9iofe cafe$/and the thing to which^ in ^9a|||^ 
courfe of proceeding, they ought to have bccaij^iiT 
jQ^ixed, l)oth in i^rm and in fubftance -, yf r, a^'it 
jCiuinot efpape obfervation, that there are.^or^^ i^ 
the cafes,' which on their proper fignifica,tipp^.i$:^y^ 
prefs or import diiability and incapacity, thjc; c6^j> 
$deifation of thefe muft not be avoided : And ^fiey^ 
pcefent themfelvcs uiidep different views. , ^^. ., ^ 
xB:. As constituting the ad of expuI&oi;i, 9^ ak 
coupled with it in the icntence -, which we ^^ 
poftpone for a moment to join it with its prpg^ 
yokc-fellqw. ./ :i 

2dly, As fuper-additictfjs to the expulfiqn ; jipl^^ 
porting, or feeming to import a direftjnfll^iop q^ 
incapacity :. Which we muft refer to the 9^f . 
I^^ranchof the qucftion; under which ipcap^ijgs 
by rcfolutioa is to be confidercd. \, ... 

gdly. Where the- incapacity is by the vy.pr^/^^t» 
ilrained to that prefent Parliament by which tl^ 
expulfion \s pnohoupced : Which w? ihall coi^pj^; 
together with the firft mentioned, And ,, , ,,'. \ 
Laftly, Incapacity by the words, mi^de.peppCT? 
trial and foi' ever -to exclude from, future:, j^afj^ 
liaments. 

. i Tq 
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' >.^> *ffifpa'tch this Baft '<X perpetual incap&icitv fifft : 
^pjJori> ajid abandooed a& it is, even by tnc afi* 
v6c4tcs Tcfr Incapacity, Who cannot h^lp admitting 
ttet m tHe better otilnidn, 'this is not 'to bfc f?ftc6bed 
Sfli^fe 'Aah an Att df 'Parliament ; Wc have no^ 
™^g to do But to confign it to thatperpetcral ob- 
liV^bh and profcription to which its o^n ille^ity 
has ^rfdomed ^t : Or rather, (hould I fay, to point 
ft -iyjc t6 |JdBlick view as a proof of that grtifpin'g 
iitciMjtit to p\\ power, which the Author- of the 
"^"^^ in1rh)idverts Dpdn in the Houfe of Lords for 
tilfii^ 'tHc jurifdidion of the Commons; and 
an evidence that the Houfe of Comoiohs itfclf 
, S, ;ih/tiftfe cafe at Icaft, often done what it could^ 
i^^kt hWfally do, nor make lawful by dbihg it 

5te:' ■;;- ; . ' 

;; Ifet'this monument therefore of excef, inftead 
d? Bcirig blotted out of the books which is its own 
a^rtV for ever ft and as a monitor to hedge in' the? 
^Y oi Parliament itfelf, 'and a perpetual beacon* 
16 'iearh even the wifdom of the nation, not to 
iomtnit their authority by exceeding their power, 
"j rf^e only other proper ufe to be made of it upon 
thSi occafion. Is to prove, what it undeniably ddesj 
tKat the cafes from the Journals fo much rciicd' 
upon in this cjucftion, are no better an authority 
tdfeftibllih it as the Law of Parliament, that /?«rf^ 
iHc^acityls- the effeft of expulfion, than they arc, 
t^t^perpeiuar\vicvp2iC\x.y follows it, or ma^j bf 
tfee-fJoWer of the Houfe of Commons,, be annexed; 
to it. The qafes therefore, are. 10; reality noati- 
fS^i^fi^^* at' all upon the point, but muft, as an argu*-> 
fftfehr which. proves too much, be allowed to prc>vs 
rfotftiKg. *For it is inipoflible to fay, that the 
feme refolutions of the Houfe of Cpmitions, '.fivall 
bc'^a bitter authority for the flaorter, than they, 
4i\j for ilie longer incapacity-, if the whole refts;^ 
only ttpoti the authority of the.refolution : And if 
^'' ' . ^ it 
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it does not, the cafes are out of the qtieftiton, toa 
principles muft decide it. 

To return, however, to the firff and third of* 
the views under which the cafes prefent to us 
words importing or fecmlng to import difability 
and incapacity ; namely, as conftituting tfie a6t of 
cxpulGon, or.coupLd with it in the fentence, and 
reftrained by the words themfelves to that parlia- 
' ment, by which the expulfion is pronounced ; the 
■ following obfervations occur thereupon. 

Firft, to reciir to what was before hinted, one 
of two things muft be admitted. Either all ex- 
pulfions are of the fame efFeft, however expref- 
fed ; which is contended indeed both by the Au- 
thor of the Cafe, and the writer of the Confiderati^ 
ons : And if fo, there can be no fpecific virtue in 
any words qf difability and incapacity found in the 
cafes. Or there is a virtue and emphatical ligni- 
jfication in thofe words ; and then there muft be 
degrees in the efFeft of expulfions : Which, if ac- 
ceded to, we cannot ftir a ftep in this ground 
without impeaching the doftrine of »^c^ry impli- 
cation of incapacity in all expulfions. 

This other corrolary alfo follows ; that the de- 
gree of effeft in the expulfion, muft ftand upon 
each particular cafe ; and the fpecial penning of 
the fentence be the meafure of reftraining or ex- 
tending the confequences. But leaving the gen- 
tlemen to folve this dilemma to their own fatisfac- 
tion, we have a juftice to render to the cafes them- 
felves. And 

In the next place, it is obvious, that in the ca- 
les of moft importance to this branch of the argu- 
ment, the very a6l of expulfion, and its whole eif- 
fcnce, is conftituted folely by thofe very words 
which are expreflive of, or feem to import difabi- 
lity and incapacity. Thus the only , fentence of 
expulfion proncrunced upon Sir Edward Deering, 

Serjeant 
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t^j^ntmt Hyde, Sir Ralph Hopton, Mr. Tbomafl 

Smith, and Sir Thomas Strickland, is in th^fe 
..^vKfi^Sr^Jhall be difabled to ferve any longer in this 
.^IjF^iiament as a Member of this Houfe \ or Jhall be 
^^aJfl^toftt as a Member of this Houfe during this 
U^S^^iament — or that he be difabled from being any 
hrFZ'^ ^ iWif»^^r of thi's Houfe. ' And in Mr. Trc- 
J|L)yi^ey's cafe, which i^ of an older date, the fcn- 
, tence is the fame, only a little longer— ^/i&tf// b^ 
forthwith put out of the Houfe ^ and difabled from fit'- 
» jfffg- as. a Member of this Houfe during this Parliament. 
X- ^Jie obfervation ftrikes at firft view, that in 
thcK^ cafes the word difabled^ however inaccurate- 
ly, was ufed merely as the word exfel is now j 
On^y^ that being itfelf not fuch a fubftantive term, 
it required to have other words added to it, to 
compleat the fenfc — fuch as, to Jerve any longer^ 
or to fit— ^or J from being any longer a Member^ &C« 
..ic does not appear to have been fo much as dcfign- 
ed.or intended to c^)nvey any emphatical fignifica- 
tion, or to imprefs an aftive virtue of incapacity, 
.^thierwife than as it may be faid, as it now is, of 
the word expel^ that it included incapacity* 
.,, And having before us fuch apparent proofs of 
the inaccuracy of Parliamentary ftile in thofe times, 
ft were in vain to attempt accounting for the ira- 
proper ufe of words, or to torture them into, or 
put of, particular fignifications. The vifible in- 
iaiccuracy itfelf, is a fair folution, and none other 
peed be fought after. Nor is the improper ufe of 
the word difable, peculiar to the antient Journals 
in th^ cafe of expulfions only. It was the term 
lifed to exprefs the declining of the chair, the nc** 
ceffity of which cuftom has down to this, day im- 
pofed as a law of modefty upon the perfon chofen 
.to the office of fpieaken It is fs^id, " (landing ia 
Iijs place he difabled himfelf to undergo the 

K , " weighty 
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** weighty charge — and that being denied he 
" prayed leave to difable himfelf to the King— 
** and he did ^/j&W(f himfelf to the King, &€.•* 

Multiplying words would but darken our ideas 
on this head. A plain common reader comparing 
the cafes, muft at once fee, that of old, difabled to 
Jit any longer as a Member of this Houfe^ was per- 
fbftly fynonymous with the modern expreflion, be 
expelled this Houfe \ by which the perfon efFeftual- 
ly and inftantly ceafcs to be a Member, and be- 
comes unable^ or has no right to fit any longer in 
the Houfe. 

What elfe could it mean in the cafe of Sir Tho- 
mas Strickland, who was difabled upon a conviflS- 
on of Popifti Recufancy ? If the conviftion, which 
was the caufe of the difaBility, had been legally re- 
moved, as undoubtedly it was capable of being ; 
can it be faid he could not have been again chofen 
a Member of Parliament ? Yet the words cannot 
have a different fignification in his cafe, or in any 
one of the other cafes, for .they are perfectly the 
fame even to a tittle of grammar. 

This is yet more evident, if poflible, from the ufc 
of the word difabled^ as introduced into fome of 
the cafes, merely as a relative^ to fignify what, in 
a former^ part, had been expreffed in different, 
but fynonymous words; as the very notion of a 
Relative implies. 

Thus the fentence againft Mr. Hall, is expref- 
fed by the words fevered and cut off from being a 
Member ; and the writ is "ordered to be iffued in- 
ftead of Mr. Hall, fo as before difabled. Very pro- 
bably the origin of this word difable in the aftual 
fentence of expulfion in after times, was its hav- 
ing been ufed fo far back as that very antient cafe 
of Mr. Hairs in the way of a relative, as fynony- 
mous with fevering and cutting off^ by which the 
expulfion was then exprcITed. 

In 
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In the cafe of Mr, Long and Mr. Hook, the 
fcntcncc is, that they are not fit to fit any longer in 
the Houfe > and the writs go,' (juft as in . Mr. 
Hall's cafe,) " inftead of Mr. Long and Mr. Hook 
" fadifiibkdas aforefaid\* though in the ftntences 
of expulfion, the word difable is riot ufcd. In thofe 
cafes the form of words ufcd in iffuiog the writ, 
is cxaftly the fame as in the cafes of Sir Edward 
Peering, 'Mr. Trelawney, Serjeant Hyde, Sir 
Ralph Hopton, and Mr. Smith ; where the fen- 
.tcnce itfelf is cxprefled by the word difabUd. 

This (hows the fynovywy there was underftood 
to be in all the different expreffions ufed in the 
fentences of expulfion, and clearly evinces, that 
there was no particular emphafis or effect intended 
by the word difabled\ but that it was^ howeyqr 
inaccurately according to the modern precifion of 
terms, ufcd merely to exprefs expulfion or exclu- 
fion from the Houfe. 

Nothing more than the fame obfervation is ne • 
ceflacy upon the word incapable^ ufed in feme of 
the cafes. Thus Mr. Taylor's fentence is, that he 
ihall be expelled this Houfe, be made incapable q/ 
iver being d Member of this Houfe: Where, were 
it not for the quality of per^j^etual, expreffcd by 
,the word every there could be no doubt, but the 
word incapable was ufed merely as an expletivey and 
explanatory of expelled. And that, notwithftand- 
ing the word ever^ there was no perpetuity of "in- 
capacity here meant, we (hall fee from another 
.obfervation to be prefently made. 

The intention of the word incapable, is farther 
illuftrated by the cafe of Sir John Leeds, which 
the writer of the Confiderations has fingled out as 
the ground of a particular obiervation. The.only 
fentence of expulfion againft Sir John is in thefe 
words — " Refolved, Sir Jo. Leeds incapable tf 
^ being a Member of this Houfe ^ as if n'wVcrretu^n- 
K 2 ♦* Cij,' 
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* cd," which is fo very inaccurate, as not tobegpim* 
mar. His fault was, not taking the oath requi^ 
red : And though that certainly rendered hrm in- 
capable of fitting, and might, nocwithftanding hi? 
offer then to take the oath, and that as one of the 
Members faid, his not having done it before was 
negligence, not prefumption, provoke the Houfc 
to punifh him by an expulfion for having prefu- 
med to fit without qualifying j yet furcly the in^ 
capacity was not indelible : Nor could it, in its 
own nature, extend to affeft his future eligibility^ 
Indeed the fentence itfelf reftrains the incapacity, 
to his being a Member of the Houfe \ that is, one 
would think, only to his continuing to fit ; and 
not improperly puts it on the fame footing, as if 
he had never been returned. 

According to the Judaical interpretation of words 
now infifted upon, it having been rcfolved, that 
Sir John was incapable q? being a Member, it 
might beconftrued to mean that he was incapable 
of ever being a Member of the Houfe. But with- 
out fuch a conftruftion, ftill he was expelled^ for 
he was put out of the Houfe, whatever form of 
words was ufed to doit: Therefore if expulfion 
included incapacity, he was as incapable for that 
Parliament as any other expelled Member could 
be •, although his incapacity, like Mr. Woolaf- 
ton*s, was fo very temporary^ and fo far from be- 
ing permanent. 

If Sir John Leeds's expulfion inferred incapacity, 
it will indeed demonftrate the malignant effeft of 
any kind of expulfion, and prove the danger of 
tampering with effefts by implication. But it wijl 
be impoffible upon the fame principles, to fave 
|VIr. Woolafton's cafe from the effeft, nbtwith- 
ftanding all the laboured diftindions of tempi^rary 
and permanent difqualifications. For the venemous 
word expeL was ufed in Mr. Woolafton's cafe, 

however 
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however inaccurately, as is now laid ; and it is on* 
ly the word incapable that is in the fentence againft 
Sir John Leeds ; which, indeed, was as efficaci- 
ous as difaUe in the old times. 

The writer of the Confideratiam makes a parti- 
cular ufe of fome things mentioned in the Jour- 
nals to have dropt from Members in the de- 
bate upon this cafe of Sir John Leeds ; the parti- 
culars of which are taken down according to the 
fafhion of making up Journals in thofe days, now 
happily aboliflied, to the comfort of all Members 
of Parliament He quotes the words of Mr. Se- 
cretary, " order he fhall be difchargcd now, and 
^* to ferve no more." And Mr. Chidley*s motion 
^* for an order to difable him for this Parliament.** 
Then (fays this writer,) " the Houfe did not come 
** into this propofition, but only ordered a hew 
^* writ to be iflued. But this debate (adds he) 
^* Ihows what fenfe the principal Members cnter- 
'*' tained at that time of the power of the Houfe, 
^' with refpeft to the difabling their Members 
*' during the fubjijiing Parliament.** 

It is not to anfwer this notion of the power of 
the Houfe to difable by refolutidn, that I have 
given thcfe words of the Conjiderdtions a place here. 
We fliall meet with that doftrine in its proper 
place to which we have refcrved what is to be faid 
upon it. But I have made the citation for the 
fake of an obfervation proper to the prefent argu- 
ment, and to (how that the writer of the Confide- 
rations^ miftook the cafe of Sir John Leeds, as he 
has done others of thofe quoted by him, when he 
laid hold of the words of the Secretary and Mr. 
Chidley, as a proof of the emphatical figniiication 
of the term difable. 

In this view it was, I took the trouble to give a 
full extraft of Sir John Leeds's cafe with the others, 
jnfteadofthe mutilated edition exhibited in the 

Confiderations. 
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Conjlder'aiiwt.' And from this cafe particularly it 
ddes, I think) appear, (quite in dppofition to this 
writer's opinion of it) that difabling for this Pariia- 
ment, was merely a mode of exprefTmg, a fimplc 
expulfipb at that time of day. In this fenfe 
clearly Mr- Chidjcy ufcd the words. For it is evi- 
dent from the full ftate of the cafe, that the debate 
among the Members was, whether or not Sir 
John Leeds Kbould be put out of the Houfe, lor 
P)Ou)d be difcharged then and to ferve no 
more thaf Parliament, which was Mr. Secretary's 
motipQ-rOr, as Mr, Chidley cxprefled it, fhould 
be difablcd fqr that Parliament : Or if he fhould 
be allowed, on taking the oath, to continue in his 
feat, and be no farther puniftied than by paying 
his fees to the Segeant ; which was what Sir Ed- 
ward Sandys propofed, who mentioned as an ex- 
pufe for Sir John, that it was negligence, and not 
preCumptipn, he had been guilty of 

It is a. miftake to fay that the Houfe did not 
come^into the motion made by the Secretary or Mr. 
Chidley, for Sir John Leeds aftually fuffered all 
they intended. He was put out of the Houfe, 
which was all that difabling him, or dtf charging him 
then to ferve no more in that Parliament meant : 
And fo the very next words entered in the Journal^ 
after thofe that firff fro.m Mr. Chidley, are *' a 
" new writ in his room -,*' that being the laconic 
ftile of the day. 

This is explained by looking back to the refolu- 
tion, that Sir John ^^zsjncapable of being a Member 
as if never returned. And though it may appear 
ftrange, that after a fentence of cxpulfion, whic^ 
the above refolution was, and the only thing there 
was for it, there (hould be fuch a debate and fuch 
motions as the Secretary and Mr. ChidWy made. 
The fad: however is, it is' that, the entries in the 
Journals (land fo: Neither. arc the motions made 

2 by 
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by Mr. Secretary and Mr. Chidlcy the only ones 
that are mifplaced, for Mr. HackwclFs and Mr. 
Crew's fpeeches to the fame pvn-pofc are entered af- 
ter the refolution that Sir John was incapable* The 
Motion by Sir John's own friepd, that he fhould be 
no farther puniftied than bv paying his fees, is. 
alfo placed after the refolution of the HoiSfc by 
which Sir John was put out of it. Nay it is after 
the refolution is recorded, that Sir John Leeds, 
the culprit, is introduced as brought to the bar, 
and making confeffion of the fad: upon which the 
fentence is grounded. 

The folution of the whole, lies in the extreme 
inaccuracy of the Journals. But the eflcncc of 
the cafe confifts in this, and there the Journal is 
clear, that there was a. refolution that Sir John 
was incapable of being a Member, as if never- re- 
turned ; and that upon that refolution only the or- 
der for a new writ proceeded : Juft as in fome 
Other of the cafes, the like order proceeds upon a 
refolution, that the perfon is unworthy and unfit 
to be a Member of the Houfe, and (hall fit no 
longer, &c. If the refolution had been in the 
other words to di/f barge himy or to difable him, &c. 
the effeft Iiad been the fam« and in no degree dif- 
ferent, as we fee from the other Cafes in which 
fuch words were ufed. 

If there is any weight in what has been faid up- 
on the words expreflive of incapacity or difability, 
little need be added upon thofe which are urged 
as fignifying the extent or endurance of the alledgr 
ed incapacity making it to be for xht fubfifting Par- 
liament. For thefe words are clearly neceflary, as 
has been obfcrved, to compleat the fenfe of the 
terms difable^ &c. fo as altogether to compofe an 
expulfion or exclufion : And if there is no empha- 
fis in the main terms, the expletive words cannot 
infufe it. «' 

There 
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. There is one thing farther to be obfiry^df*^ 
this matter, and it will go far to explain the J:.Wf5 
meaning of thofe antient fehtehces of expuiCk)l|i 
The Author of the Ctf/^ has himfclf paved th^w^ 
for the obfervation we are going to make^ j Ha^ 
mentions the diftin<5lion in former times bet^^ejiEl^^ 
, fufpenfion and an cxpulfion. 7 his fervcs to.Hora^ 
* yel all the words of difability and enduran^^fe^VsCfoP 
it fcems to be pretty plain tha-t both Soft^Mf^^^^ 
t)reflions were ufed only to diftinguiih an t^^^}&- 
on or abfolute amputation from a tefispofatjfuffiffifipni 
So when the perfon was to be expelled, tbf (JQ^m 
tifed was — that he be fevered and cut off-^^if^^^Brg- 
ed — removed — pr difahled from, being ^ M*cnibefr^ 
or that he fhall be no longer a Member of the fcjoufe 
this Parliament^ which really amounted tono mo«1P» 
in the ftile of thofe times, than — that he is mftjuf^ 
fended for a time, but is expelled or excluded from 
being a Member of the Parliament. . , , 

The fame obfervation applies to thofe -o?yicr 
words by which fome of the fentences of expulixoil 
are expreffed — That one is unworthy or unfit to. bA 
a member of this Houfe^ or of this ParUament4 
Perhaps it would not be ftretching too fartq fey» 
that the words ftridly expreflive even of ^perpefUr 
ityy had no other meaning than to diftinguifli /^rpm 
a fufpenfion. For it is hard to conceive th^t.aay 
Houfe of Commons could ever entertain an i4ca> 
fo confefledly beyond their power, as that of.prc- 
icribing to future Parliaments, or binding them by 
the impofitjon of a perpetual incapacity. 
; This very confideration inclines me to m^k^ nq 
great account of the declarations of incapacity ili-r 
pcradded by feparate refolutions, in fome of ^tlif 
cafes, to the aftual fentence of expulGon ; . up^ 
which an argument is now built las to the feqje ipf 
Parliament of their power to difable. Theic ^rt 
of refolutions are at beft but opinions, notjuidki^ 

jfent^nces 
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Sentences of the Houfe, but rather in the way of 
dircftion to the Eleftors : And to them may be ap- 
plied the words of Sir Edward Coke as to the op- 
jedlion o^ nonrefiancy to the eleftion of a Knighc 
of a Shire, in the cafe of Sir Thomas Bowman 

' 9th Feb. 1620—'^ The Law" (fays he) " dittin- 
** gqifheth matters in ftatutes direSiory and 
" conclufo*y. Direftion but matter of order which 
** maketh nothing void : Matter of fubftance only 
^' doth it/ Scarce any well chofen, if matter of 
** order Ihall overthrow it. Hands and feals of* 
*' all Eleftors Ihould be put to their indentures^ 
** which never done.^' If it could be thiis argued 
upon a ftatute, whtch is Law ; how much more 
is it applicable to a direSlory opinion of the Houifi 
of Commons which is not Law. 

Thus I have offered what occurred to me as a 
fair expofition and argument upon thofe old cafes 
which have been cited as precedents for the force 
<)f the itvm expulfton. Every one will judge for 
nimfelf upon ^ the cafes. For my part, I am very 
free to corifefs, that if thofe cafes were ten times 
itronger than I can difcover them to be, they would 
hot carry away my judgment upon fuch a point as 
that now in debate. My rcafons are two. 

ill. The whole cafes are fuch 'a mafs of inaccu- 
curacy^ and not being ex profejfo upon the point 
now agitated^ which could only be tried in a courfc 
of judiciail proceeding upon the re-eleftion of a 
berfori expelled, and pretended to be thereby dif- y 
abled : That t can«ot confent to itt up fuch caies 
as a ftandard of the conftitution, much lefs to fet 
them up to 'pull it down. Cafes in 1641 and 

1 642, which mod of thofe cited are ; in the 

Parliament that totally fubverted the eohftitution, 
to me are not cafes of great authority. 
* The Journals rtiow that on the very day and 
itate of fome of thofe cafes, the ife^ing and the Par- 
L Iiameht 
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Damcrit were engaged in foriacof their ficrccft cfxnr 
teflrs. Sir Edward Deering wa.s expelled faif.pufcl- 
llfhing his own Speeches in Parliament, on thq 4^y 
that the Houfc. petitioned the King to pu|:i tne 
Tower of London, the forts, and the whole mi|ui^' 

Sf the kingdom into hands recqrnmended fey Par^ 
anient. The conftitutioh was not then enitre^-r^ 
The very caufe of fome of the expiilfions was-thq 
condud of the Members in the difputcs with 'the 

The \n'iter of xht Conjiderations himfeli^ 4^P^ 
;hort in his lift, becaiife he admits " it maj^ no^ 
** be thought fair to.lciok into thqfe times >^^ 
** precedents of the oonJirtuVibnaf pqwerj.jpt a^^ 
^ branch of the legiUature.*' And he on^^- 
fwers the objeftiort by appealing to the reyi^red 
names of Py m, Hamden, Holies and Gtyn^' ^hb 
were the leading Members of the Houfe of Com- 
mpns ar the tinie of the cafes cited by him. . .^ 

I honour thole patriots as much as any maq can 
do : . And for conft|tutional principles 1 refprt wx^ 
p^eafiire to fonic of the Parliamentary remoiiftr^ 
Ces, in wKich they took fuch a Ihare. But. m 
things that touched perfons, I am jealous of ;tr 
heat of the times ; for the fame reaibn that f IcK 
with a w;atchful ey.e upon the meafures a^uafly 
puffued With regard to the King : Some of 'which 
mdifputably, though perhaps neceffarly^, invaiJecl 
' the acknowledged prerogative of the crown. 
Thati diveftlng the King of the martial power* 
was one. And the petition for it, voted thai; vi^ry 
day Sir Edward Deering was expelled, was prefenit- 
cd bjr Mr. Pyih. , i 

Thefe great men were warmed; no wonder 1 

And the falient adits of men into which paflion and 

party W4II enter, are not like their deliberate digefr- 

, ed w6rks, in which they pledged themfelves to the 

pfefent and to future ages. Not to mention that 

i th« 
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the wptcr of the Cot^der^ions c^iinot aflure us 
y}}^i p^rt Mr. Pyiri, Mn Hatpdcn and thofe other 
fBiiftitutional patriots, with whofc authority he 
^^iiiFd fanlStify all the difabling expulfions, did or 
3ftj,nbt take in them : or whether it was their opi- 
liS^' that prevailed, and not that of a itaore vi- 
olent, and lels enlightened majority, to which 
they were obliged to fubmit. 

Over and above all this, there is another reafoni, 
vrtiich' I hope will never yield to any thing. Pre- 
cedents I can fubniit to, that explain, not that de- 
llxby the law. To fuch, even \ dp not objedl, as 
k/j; force of time have made or added to the Law in 
rnatters arbitrary arid indifferent, or where there is 
iiS tiw! But precedents that ftrive with the fun- 
'^feiientals of the qonftitution, which is thfe only 
jMlFar that can fuftain the Law itfelf ; be the times 
T>r the number of fuch precedents what they mav 
'—irhefe I truft fcall never fhake the ftatcly fabriclc 
.of this auguft conftitution, or loofcp the leafl:,pih 
■1st the facred building. And in that light do I 
'fetf\ every precedent . that invades the CommoJ^ 
'Right of the fubjedi in which all Englilhmen 
^lye a natural inheritance, the defccnt of which, 
""I "hope, no time, nor any power, ever yv'ill be i- 
;ple to cut off from pofterity, for whoiti, as Well 
'is : for us, our anceftors redeemed it with their 

:tod. \ ' \' \\ 

"^ " 'The only cafe cited that remains untouched is 
iHit of Sir Kobert Walpole, which merited a pk^e 

%f itfclf. The rcfolution againft ' Sir Robert, the 

''Author of the Cafe has quoted in a moft unfair man- 
ner V And a worfe fign there cannot.be of a wri- 
ter's argument than bis being afraid to look full m 

" the face the beft authority on his own fide. He 

jeaves out one half' of the accumulated grounds 

Xijpon which the Houfe of Commons refolveJ that 

'" Mr. Walpole was incapable of being eleftedj His 

L 2 realctn 
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rca(bn was, that cxpulfidn alone might :rp[ieaS<to 
be the caufe : Whereas, even tnat Houfe of^Ooinr 
mons took to their aid, the' pretended corriipibn 
and breach of public truft, which, for ought rwc 
Icnow, might be the ground of ihcapacitjJ'moft 
relied upon. For there is fome reafon to fyythat 
breach of truft, by mere operation of Law,'dttibles 
from holding a place of truft, as perjury, in^xhe 
nature of the thing, and by the operation of Ii:aw, 
neceflarily infers inteftability. The very penMn^ 
of the fentence againft Sir Robert gives counte- 
nance to this conftruftion of it. * ?c 

The writers on the other fxde labour hard to'find 
a reafon why, if Mr. Walpok was, ly Lamfinla' 
pable, Mr. Taylor was not declared duly efefted, 
as Mr. Lutterel has been on the fame gfoiind. 
They tell us the equity of tht Houfe of^Comoldns 
would not fufrcr them to take advantage of the 
"ftridt rule of Law, ignorantia juris non e^icUfat. - 

This I both underftand and approve. But how 
could there be an ignorance of a Law, Whith. if 
we give credit to the writer* of the ConJideratwnSy 
and weight to bis lift of fourteen precedents^ dnd ex- 
prefs declarations of the Law on this Head by the 
' Houfe of Commons from time to time^ was fo umver- 
fally known a hundred years before ? The fibgle 
refolution in Mr. Walpole's cafe, or that in the 
. Middlefex eleftion added, could not better notify 
thi*^ Law of incapacity than a train of precedents 
and exprefs declarations down from 1580,* where 
the writer of the Conftderations begins his iift. 
And if thefe nianifold precedents and exprefs 'de- 
clarations had not notified it, it only could bci ' b^- 
fjbufe they were con fidered to be no precedents' 4t 
all. • With what reafon then, are thfy produced as 
precedents at this day? If, notwithftanding fuch a 
multitude' of exprefi declarations, the Law re- 
filly was not known at the time of Sir Robert 

' • Walpole's 
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NValpole's cafe, where was the Law kfelf at that 
fkne? For promulgatioh is eflehtial to all Law, 

.' and a Law not promulged, is the fame as a Law 

\. '/IOC made. 
M . The truth is. Sir Robert Walpole's cafe firft 

< iiroduced this Law of expulfion-incapacity, and 
like; the daughter of Jupiter's brain, it was born 

. at full ftature and in compleat armour, fit for im- 
.mfcdi^te execution, more a goddefs of war than 
p£ wifdom. But refcmbling the falfe Deity in her 
celibacy too, not having been married to the con- 
ilitution, it could have no legitimate offspring, 

. though fuch another occafion was very fit to bring 

V forth a fecond brat of the fame fpurious breed. 

The thing then is reduced to this, that in fpite 
of all the old precedents, now fo much infifted up- 
on, it was the refolution againft Sir Robert Wal- 
pole, which both made and proiriulged this Lawi 
and upon that cafe alon^, did it ftand before the 
iate determination. 

'I muft therefore beg pardon to treat that prece- 
dent as I think it deferves. It is a fingle prece- 
dent, and, I believe, in point of Law, a fingle 
precedent is of no great authority. *Tis the pre- 
cedent of times I am not much in fancy with ; 
of a Houfe of Commons led by a Tory Miniifay, 

- the enemies of the Houfe of Hanover, to whofe 
malice and wicked defigns. againft the liberties of 
this country, Sir Robert Walpole was, on account 
of his oppofite attachments, facrificcd; that the 
' lievolutipn-fcttlement of the Crown which thofe 
trait«rou5 enemies of their Country were medita- 
uing to overthrow, might not have the fuppprt he, 
zs an able whig Member of Parliament, was capa- 
ble of giving it. - Such a precedent, it is a (hamc 
even to mention in the days of a Prince of the 
J^oufe of Brunfwick. It were hardly more prepof- 
terous to produce a decifion of the Star Chamber, 

ai 
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as an authority in-a ^ucftion of lij^rty. The votct 
of the Hoofc of Commonj^, by ^bich in the 'iSiy§ 
9f the pcrverfion of the Queen's reign, the btft 
fiicnds of the Proteftant fucceffibn were prpfcirt- 
bed 38 enemies to their Gountry, might wim ^^oUA 
reafcMi be held up to George the Third as ah ',6t^ 
jeft of admiration, or a^ (it (»tterh to imitate. ' 

But this cafe of SirRobtrt Waljpolc's has t^h' 
ib niuch under difcuflion, I will not enlarjge f^hcr 
upon* it. If the grounds of the x:afe do not fitii 
the precedent will go for little. It is not one oril 
juiecedents, even in good times, without princi|3cfii 
far lefs precedents contrary to principles^ that wlB 
make Law, notwithftanding what the Author of fH^ 
Qife aflerts. But one determination in a ycrfj*bad 
time, as the end of the Queen's reign, anji.w d?* 
cbae of her glory was ; and moft efpecially, ah' ao^ 
jtjdication of a corrupted, difaiffefted majority ^4 
JBioufeofCoixnnons, devoted to a Jacobite Adbl- 
niftration, and poifoned with notions of arbittftiy 
.^wer^ an adjudication oppofed to ifirft principley^ 
and deftru&ive of our prime rights, which are to l>( 
read and learned by the moft illiterate fubjeft, in tte 
great, though unwritten code of the conftltuciOn ; 
—one fuch determination, I fay, will not befbffi- 
i:i6nt to make a Law in defeazance of the fiirmcft 
i^ablilhnlents, and to rob the fubjed of his md^ 
valuable privilcdges. Which naturally enou^ 
.leads to the confideratjon of the 
*^ Third ground, upon which we propofed to try the 
firft branch of thequeftion — namely, " the cohfl> 
^* rution of thcHoufe at Commons and the natutt 
^and cxtentof the authority and power by' whiich 
♦* the Houfe inftidte the punHhment of ex|)uli&'- 
** on :** by which we fliall fee (if it can thence Bfe 
.flKwn) cither that the, power ^^nd authority is^not 
-of that ibrt or ftrength, that fuch an effed as inca- 
«paci^ is within its reach: Or, on the other hand 

it 
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^ may apjiear, that the power and authority at 
^ch, that expulfion not only may, but muft carrf 
t^t confequcnce with it, as neceffarilyj as a catiu: 
products its cffedl \ u^lefs we admit an unn^turd. 
Beaming of^ the expulfive power, or aliedge an ao* 
tual rcftraint and limitation in the Aft of cxpulfr- 
Qh on purppfe tp diminilh its efRft. 
, Now, not to enter into idle fpeculatibtts orT:uit 
eiquiries as to the origin or antient ftaltc of the 
Dfraocratical branch df the legiflature; it h fully 
fij^pient fov our prefent pufpofc to fay, AeHoufe 
df Campiops is founded in, and owes itt being to 
tbj'pnftuution : ^A term we all undprftand, andai 
titng which was not made all at oAce^ butisihc 
pipcRiftiori of the.progrcjffive improventertt of timcj 
6y which res pubHca^ fijemel ceperit bene^ fro^eS^ 
M ian^tim cif cuius femp^r^prqfitiens. It iis thi- 
fi^androulof the flrate, the fpring of govern-- 
incnt, tl^e meafure of fubjeftjon, the law of paw* 
ej: ahd of liberty : And irfelf exifts, like the htd^ 
dfe^' fabftajicp of ntatter which is no othcrwife 
known than by its vifible po>;yers and properties, 

^l)pon- this. foundation, ftands theHoufe ofGom*- 
taon^i which^ at thb day, may be defined to be— 
the aflembly of the reprcfentatiyps of the peo{^ 
iphofen by thofc feparate and diftin6k claflcs or or- ^ 
d^rsf of fubjefts^ who, by the conftitution^ ire ui* 
dependently of each other, invefted with the right 
6(tkA\on ; for a limirecl or uncertain time ro be a 
p^rt of the great council of the nation, for the pui^ 
pofe of rnfaintaining and defending the aggregate 
itoc^ of national liberty, and to exercife that Qsati; 
o^the rotal power of the whole body politiek, - or 
^rcat coiporation of the kingdom, which conftitu- 
)cj|)aally belongs to. the people whom they reprefcot 

.From this defiqition it will fbllpw^ lit Thai 
ihe Houfe of Commons, not- bdng/d/^-^fealiJif bite 

made 
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^ade by the conftitutioa ; and being only xtftttf 
fcjOtatives chofcn by thepeople> it cannot maJ^f^iM 
own power, becaufe it did not make itfelf: N^q/ 
can it have power to deftroy that power from whtcU 
it is derived, and by the exiftence of which ajon^- 
it can fubfift in its natural and conftitutional ft#fi* 
2dly, That its power being derivative^ it rauffi 
be jult fo much, and no more, than is, and ?an 
by the conftitution, be delegated and deriyf^ 
from th#conftituents. ,,,/. 

. 3diy* That being chofen by diftinfl: and feparatf 
cfafles and orders of fubjcfts, who, independent fy of 
each other, have the right of eleftion -, e^ch Mem- 
ber, when duly clefted, and legally pofieffed of hh 
feat which he dtrtvts folely from his conftituents, 
is, xnftriSnefs^ and according to his true chara&er 
and primary quality, independent as to his r6- 
prefentative- capacity y . of every other reprefenta-» 
tive, and of the whole together: And cannot, 
from any original principle or quality of his r^n- 
fintative-cbaraSier be deprived of it by, or account- 
able for the exercife of the powers it invefts hioi 
^ with, to the body of; the reprefentatives *.' . 
» 4thly. The Houfe of Commons being cho)^ 
only to be 2Lpc^t of the great council of the riaq- 
pn, and to exercife that (hare of the tot2X power cS 
the body politic, , which conftitutionally belongs to 
the people^ whom they reprefent ; it muft nec^fla- 
^ily foUow that ihey cannot, by theniifelve^ .^dp, 
Mrhat it only belongs to the whole council of tge 
fiation to do, and for which no lefs power is ade- 
quate or competent. 

. 5thly. Being dbofen to maintain and defend ^c 

aggreg^c 

\ 

" * I have worded this as cautionily and precifely as I copld ; 
heiag aware of the power of expolfioo, of which beiow: iSi^sd 
the kgai dofoine of which, I conceiTe,r wOl not^ in tjie Ic^ft.u^ 
Itrfere with any thing here faid, if rightly underfiopd. 
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iggrcgatc ftock of national liberty, and, particu- 
larly, to maintain and defend the rights and privi- 
leges of thofe they rcprefent ; it cannot but fol- 
low, that they MTf A/ »^/, and, iftheir inftitution is 
the rule of their power, they will not hurt or invade 
cither ♦. 

6thly. And laftly, the end of their inftitution 
and cleftion muft, in the nature of the thing, im- 
pljf every incident and collateral power ncceflary to 
that end : But fo always (which is a diftinftion in- 
feparable from the nature of collateral and incident 
powers in refpe£t of the power in chief,) as fuch 
incident and collateral power be, in its nature, and 
i/i the exercife of it, fubordinate to, and compati- 
ble with the inftitution, and with the due fecurity 
of the fovercign and indifpenfible rights thereof, 
sind of thofe rights on which it depends, or to 
which it bears relation, as well as with the great 
ends for which the inftitution itfelf fubfifts -f. 

Thefe principles (and we think it would not be 
too much to call them axioms) will, we are per • 
fuaded, fo fpeak for themfelves, as to make the 
..application of them to the prefent queftion eafy. 
But the importance of the matter will apologiz^ 
for not treating it too fuperficially. 

M If 

• For them to ideftroy the rights they arc chofcn to maintain 
'«»d defend, is murder under tnift, and may not improperly be 
called treaibn againft their confticuents and themfdve?, and high 
Ircafon againft the conftitution. 

t The Houfc mull have a power to adjourn as well as to fit ; 
to form rules for the order of their proceedings; to compel the 
Members to attend and do their duty ; and to preferve decency 
' and purity in the aifembly. In (hort, it muft have the power ot^ 
/elf government, and all authority ncceflary thereto: And WfS 
not only admit, but maintain as flrongly as any one can, that the 
IKoufe has, and ought to have, the/^y^ power of trying and de- 
'termining who are, and who arc not ^ly chofcn tccorcliug t« 
j]i|ft^w of the Land to be Memben of the Houfc« 
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If then the reprefentafive-rigl?^ and gap^city i^a. 
Member of the Houfe of C6mru6;is, is, in. its piiori 
per nature and primary quality, fo very indepeii-^ 
dent of the Houfe, not only as to the origin^ but 
the enjoyment and exercife of the right ; a poww 
of expulfion in the Houfe, which is fo contrary *ft 
a right of that nature, and fo little bomogfma} 
"With the Houfe not having any fhare in the cpAfti:? 
tution oiitfelf^ muft be very adventitious indeed; 
and muft fubfift for a very particular purpofe: 
And therefore it muft, of neccflity, be as Jimit^ 
and reftrained in its effefts as it is pofTible for it t(^^ 
be ; in order to preferve fome confiftency with the 
proper nature of the right on which it operate^jj 
and with the original want of power over it in the 
Houfe. ' . . . • ^ 

This is a propofition of meridian clearnef^. ,I| 
not lelf-evidentvit h fo much founded in every nq- 
tion that can be entertained of the different kindj? 
of rights ; fo confonant to plain feafon, and indeed 
obvious to common fcnfe, that the min4 in its .na- 
tural ftate of aptitude to difcern and receive truth, 
cannot fefufe to aflent to it: For to conteftiit w. 
nothing elfe than to deny the natural difference of 
things. . 

The nature of the right alfo manifeftly fhows, 
that the power of expulfion can be founded upon no 
principle whatever but that of the felf goveritmipnt 
incident to that of the Houfe of Commons. And 
if the power of expulfion were yet in a ftate of for* 
mation, perhaps much rnight be faid upon princi- 
ples in the way of objeftioiti to it, becaufe of th^ 
nature of the reprefentative -right* Nor arcthe?^ 
wanting, (as We hinted very early) thofe who are 
not yetperfedlly reconciled to it. But time, which 
effects many things above the power of principle, 
has, we think eftablifhed the expulfive power ;i 

AM, 



And in not a few cafes this even is a fufficicnt an- 
jRver to doubts, non omnium qua a majoribus raiiq 
nddi pot eft. 

-We niuft not, however, forget the fource of 
this right of expulfion. It grows but out of a coU 
lateral and very fubordinate power, and at the beft 
is rather a heterogeneous limb even of that. Bu? 
admitting it to be aow fully eftabhlhed, as we do, 
the other principles which exiftin the abfolute per-r 
fe6l arid primordial nature of the reprefentative^ 
figbty and are eflential to the conftitution of the 
Houfe itfelf, and confequently are of the firft and 
higheft confidcration ; — thefe interpofe with their 
checks and limitations, which as naturally fpring 
<»ot of them, as water flows from its fountain. 

The inftant, therefore, that expulfion tr.enches 
upon any of thofe other principles, it enters a fo- 
reign territory, and muft walk fuitably to the 
ground it treads upon. For fo far as it goes therej , 
it loofds the Hkenefs of the principle of which only 
it can be begotten. 

. The genuine offspring of a power, fo fubordi-* 
nate, and fo controuled and bounded by. the very, 
nature of the right afS^fted by it, muft bear the 
image of the father fo ft^ongly as to demonflrate the 
family it belongs to : And the origin for ever will 
be an infallible criterion, by which to jv^dge of the 
true nature and juft extent of whatever is afcribe4 
to it. Any aft or effeft in exertion of, or proceed-; 
ing from fuch a power, but manifeftly exceeding 
all natural bounds, at once baftardizes itfelf, be- 
trays its own pretenfions, and proclaims its fpuriou3 
birth. Simple expulfion may^ and that is all can 
be faid, it may be the child of llich a power ; it 
does but barely confift with it : But expulfion to 
incapacitate which not only crops the flower of the. 
reprefentative-right, but cuts up its very root, 
both in the Eleftors and Elefted, fo'tranfcends that 

M 2 Power 
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power x)f generation to which its Being is atfrjfeii^* 
ted, that it niuft be of a higher cxtraftioh^^aiM' 
claim a different pedigree, "^ • -'"^ 

Juft only to Ikini the principles we have'MSt 
down ; — The conftitution of Parliament is thif-fb^ 
vcreign Law of it*s nature, and paramount td i^e- 
ry other thing that can be called theJLaw ofPHViiP 
ament. It is a Law not made by, but, in 'feme 
degree at lead, beyond the legiflative power; ' ' Ei 
the Laws of nature impreffed by the great AuQi^ 
of the Univerfe upon the works of his own Hand,^ 
regulate the powers and motions of material'^ 
dies ; fo xht frame and make of Parliament, firWti 
fupreme Law of its being and eflencc, ahdhiiift * 
govern its power. vw .; / 

That fupreme Law has excluded from the H6«fe 
of Commons the power of legiflation. They- are 
(to ufe their own words in the vindication of tR^Sr 
cxclufive jurifdi<5tion, as to eleftions prefentcfdtb 
the difputatious 7/xw^j^ — They are " but pat t of 
^' a body as to make new Laws.** Is, or ii'^hot 
then, incapacity the creature of a Law ? The geh- 
tiemen admit it requires an Aft of Parliamcfft %o 
make a perpetual incapacity. But they fay *tis 
within the power of the Houfe of Commons • to 
make one, to laft as long as the fame Houfe'^f 
Commons does. The Houfe of Commons then 
can make a Law but only of a (hort enduranfe. 
Plain fenfe cannot well comprehend fuch a flidng 
cither of Law or of legiflative power. 

We alk the other fide. Who drew this line ? Or 
in what Law, Code, or Conftitutiori, written- br 
tmwritten, is it tq be feen or read ? Does it lie in 
the breaji of the Houfe of Commons, — an ens rati- 
cnis which ekifts in fpeculation ? Or is it a fort of le- 
giflation which hovers in the clouds, and bolts out 
like lightning for the ufe of particular occafions ? 
The queftions puzzle. Thdr Jujiice gets into thcL ; 

sir\ 
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#/f!^ ^d after the manner of an apoftolick vifion, 
we hear unfpeakable words, foraething, I know 
not what, of a magic power of the fuiJiJUng Parlia- 
■fl^q ty. of which -this limited expulfive incapacity 
is %h^ efflatus. 

Wc know that all the powers of one Houfe of 
Cponnons muft end with the Parliament, bccaufe 
' a^ dead Parliament can have no adtivity : And there 
js-but one poflible inftance of its coming to life a- 
gain. There arc tpo^ fome of the powers of the 
Houfe of Commons which live and die with the 
lelEon. But there feems to be no logic in this 
confequence, that becaufe the powers of the 
Iliauifc of Commons muft have an epd, therefore, 
while they laft, it may do any thing, or do what it 
wajs ncvtv made to do* 

^. If our principle were, that the Houfe of Com- 
mons did not make the Parliament, which is a pef- 
rpetual fucceffion of independent Houfes of Corti- 
•nloasi^ ^nd therefore that it cannot make an inca- 
:pacity ifor a fulure Parliament, it might be the 
.fliadow.of an anfwer, though fallacious, to fay — it 
may neverthelefs, with the power it has, make one 
for its Own Time. But our principle is that the 
Houle of Commons cannot make its own power, 
^ecaufe it d;d not make itfelf, and no fuch power 
is giyen or delegated to it, as can create any inca- 
psLcitjy becaufe incapacity requires a Law to pro- 
duce it. 

If the Houfe of Commons were it*s own eleftors •, 
AWere it ccvTo^ei^ojoveiroSj created by its own fuf- 
vfrages, they might as eafily mak^ an. incgpaqity as 
iaflid an cxpulfion, and. needed but' to infufe 
: the one into the other to make the elFeft follow 
by a caufal nectfCity.. But the thing denied is 
the cxiftence of the power to fnake an incapacity ; 
^ and therefore it is no difmembqring of the. expul- 
five power, nor does it require any limitation in 
■ the 
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the cxpulfive aft, to exclude an efFefl: which .dp^ 
not, and cannot fiaturally belong to it. ^,,,, 

The right of eleftion is in the people, and^'tjtiej^ 
hold it not only under the immediafe proteftioh pf , 
the. Houfe of Commons, who are bound to dqfepd 
it; but they hold it abfolutely independent. oj^tW 
Houfe, and controuled by nothing but the Law .or 
the Land. I do not fay, they hold the exerctfe qi 
the right independent of them; for that is fubjeCt 
to their judicature in cafes of eleftiori, as, the'poP 
feflion of the right alfo is. But I deny that the 
right, of eleftion is fubjed in any degree to theip ; 
and I fliall prove it is not, before I have done; 
Nor (hall I take for an arifvver to bring the right it- 
felf within the vortex of the juirifdiftion of th^ 
Ho vife of Commons, what has been faid of the 
right of being elefted^ viz. that the right of eleQ;^ 
ing too, is a parliamentary right, becaufe it is to hi 
cxercifed for^ as the other is to be in Parliament. 

Pafling this, however, for the prefent, I repeat 
it, the people hold the right of eleftion abfolutely 
independent of the Houfe of Conimons, arid the re- 
prcfentativts themfelvcs hold their reprefentativ^ 
right alfo independent of the Houfe, with this fin- 
gle limitation of being liable to expulfion with its 
juft and conftitutional effeds. Do the gentlemen 
then recoiled: what incapacity is ? — That it is laid 
not upon the perfon expelled, only, nor upon his 
own immediate conftituents only; but upon all the 
Eledlors of England ? And (hall the Houfe of 
Commons, in the perfon of one man, disfranchife 
all the people of England ? — ^The Houfe of Com- 
mons bound to maintain and defend all the privi- 
leges of the people-^— The Houfe of Commons 
which cannot make a Law to deprive the meaneft 
fubjeft of the loweft right. — ^Yet disfranchiftng them 
it is ; for the unlimited freedom of eleftiori conr 
trouled by nothing but the Law of the Land, is 

of 
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iOf the eflence of ^he franchife : And if reftrained 
but as. to one fubie^ who is legally capable, and 
liyhoin the Licw has hot incapacitated ; (and it 
rtiuft be to as many as the Houfe in their wifilom 
3tic| diredtion thinks fit to. expel) the franchife is fii 
hy diminifhed, it is fb far cut off. 

The Author of the Cafe may tell us, as he docs 
with great gravity, that " though the Houfe can- 
^' not, and God forbid they ever fhould, fay, 
"whom the Eleftors fhall choofe ; yet they maiy 
" declare who by Law are not to be chofen : And 
'^ by expelling a Member, they declare without 
." faying more, that he is incapable of being 
** eleded for that Parliament/* 

But this is only after the manner of our Author : 
For there is all the difference in the world between 
declaring who hy Law are not tto be chofen, and 
.declaring without faying more, that is filently ma- 
king a perfon incapable by expulfion without any 
Law for it. Language long ago ufed in Parliament 
has taught me this plain and found doftrine, that 
:" it being the great privilege with EngUfhmen, 
." that they are not to be taxdd but by their rcpre- 
" fentatives j it is a difinberiting them of the main 
?* part of their birth-right to do any thing that 
" Ihould fhut them out from their free votes in 
." eledbing." This expulfion-jncapacity however, 
does it. ' ^ ■ 

But with what part of the conftitution or power 
of the Houfe of Commons does this quadrate ? It 
is totally difcordant with, the origin, the nature, 
and endbf the inftitution — with the conftitution of 
Parliament, which is, emphatically the Law of Par- 
liament. 

Were fuch the omnipotence of the Houfe of 
pommons (for on fuch an occalion we may call 
it fo, though it is a bold figure, as the Author of 
fhe Cafe obferves) wjiy could it not disfranchife a 

venal 
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♦ipnalborough that bad juWy ihcurrcd thctrEhagl^i 
ift indrgnarioft? Why order in a' b3l toc^iit ofiftiir 
corrupt corporation of Stockbfidge-? Mi^rigthfiji 
not "by a vote have incapacitated them for thpjfefe 
^ng Parliament at leaft : Or e'xpellcd iheimi^NWt 
the Parliament roll? — — A p(Srwcr, .by:tl»//vr^f,* 
whtcli, though it may be a queftion i» afikih^i^ 
risy how far it extends, cannot certainly be'li^lte/ 
or the conftitution might loon devolve. : •}f^^^ztt 
cxclufion of one proftitutc borough mOre tfiateliflln- 
capacity upon all the Eledtors of England,. bcllibtA 
as to one man, and for the fubfifting Pmrlisniitn^ 
ftftirdy'is not neceffary, after what:ha^'bel^ 
faid, to .compare the prefent cafe with otl^r^in* 
ilances of excefs pf the conftitutional powers fe %te 
Houfe pf Commons. Do they want to retrii^e all 
the power to which they ever made preterifiop^ ? 
. The Journd-mon^ers may find in their mufty r^ci^r/t 
among the four parliamentary judicatures^ u:OTC 
that was exercifed before the Peers and Cqaimofii^ 
"tdgether. They may fend us to the folios ijffhf 
^Tiacita Parliamenti^ to ftudy the barbarous leaicf^g 
"of cafes adjudged by the Prelates, Earls, Bai^nt^ 
^nd community of England, and by the Lar4s ah^ 
Commons.— They may thenjfelves confult the''^^ 
tences of firie, imprifonment, pillory, and^m^acb 
more, pronounced by the Houfe of eoBUtioiiSi for 
trinies at common Law againft Berresford -an^ -po- 
thers, who were not Members of ParliamenU^ad 
particularly the famous cafe whidi is the flMfpatr 
-^1ne of the learning now r'dk6d ifpiboat the Ho 
of Commons' being a court of record: \ meaii tJM 
cafe of Lloyd^ whom the Commons, m thtEpm: 
tnons Houfe pf Pariiamenty did adjudge and mvc^^ 
fuffer a ftrange puniihraent for flandernig; rise 
King's daughttfr: A precedent not attempted, 1 
believe, to be Allowed fincc CromweH's Hotffe iaf 
'Commons (fenaticks as they were themfelyes of 
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worft kind) infliftcd a cruel doom 6f that fort 
i»jpm a poor frantick fanatick. They may try to 
rWivfc the difpute which that cafe of Lloyd*$ 
bmiight on with the Hbufe of Peers for invading 
rileiir jdrifdidion^ and which ended with a fort c^ 
^iWiiproittifc idvifed by the foUicitor general " that 
**^ 4t w<Miid do no harhl to agree that no ufe of that 
^ pwtedent fhduld thereafter be made, for increa- 
^^ fing the fxiwtr oS the Houfe of Commons, or 
^abridging that of the^ Houfe of Lords."^ 

TJiefe, and much more of that rubbifh X6 be 
feBlnd ill the Journals,, arc zWp'icedents : Ahd pre- 
o^nts, ■ we arc told; are the Law of Parliament j 
^^^hiChftfet up as 3 part of the Law of the Lahd, 
but only to devour it, as Pharaoh's lean kihe did 
ihe fat. 

The CoAftitutipn is, we hope, now in a ftateof 
tattUrity, and the waves 6i fludtuation calmed : 
Arid as a* man naturally robuft and prlidehtly tem- 
pe«*ate, feidom needs medicines, we truft a (ionfti- 
tution fo well moulded in its form^ and fo happily 
prcferved in its (hape, as ours has been, does not 
require daily or much repair Contefts, like the 
prefeftt; hfelped to fettle the conftitution, and to fix 
ttie bounds of Parliamentary jurifdiftion. The 
pr6fcnt dilpute may tend to brighten the land 
*9»ks, and, we hope, it will have no worfe efFedt, 

Tlie Author of the C^y^ has been at great pains 
t^ give us a full hiftory of the attempts of the Hbufe 
^LoTds^ to invade the exclufive judicature of the 
^Wimons in matters of eleftions. Gentlemen fo 
cbiifvcHaht in the Journals, cannot have ov^erlooked 
tte inftances in which the Hotife of Commons, as 
tht guardians of the rights "of the people of Eng- 
laftd^ alfo made their ftand againft the Lords, in 
%port of the Law of the Land. 

It \% worth while to obfcrvc the fpirit with which 
^^' Commons refitted the Lords, when they at- 
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tertjfjtcd, iq 1667-8, to crcft thcmfehrcs into ati ^i* 
^W judicature to try «ufcs in the cafepf Sl^itqier^ 
whO;, v(p^x his petition to the Lords^ gojt {»r4m 
$:ree for 5000/. damages. ag?^<^ft the ^j|fl|jijd^ 
Company. The Commons ordered Skin^erjihw 
cuftody, for applying originally to theLoid^idra 
iommcn flea^ which they:, wicl^ &^^ fr^^hi laid 
was not agreeable to Law ; ?nd th^y- vot§cf ; ^h flat 

V whoever (hould be aiding oraffifting, in p^Atkig 
** in execution the order, or ientence of the^Httfe 

V of Lords, in the cafe of Thorny Skinner^ ^igfim& 
'/ the Eafl; India Company, ihoiild be ^isi^m^k 

^^ QETR.AYE& Of TH£ RiGHTS AND LlBSATI^JSiOT 

*^ TH.E Commons of Engj^ano, and ap ipfricigcir 
*' of the privileges of the Houfe,". . . } r 

The difpute between the Houfes prodyoedl X 
prorogatioj> of the Parliament* £ut the pei^o xrf* 
England have reaped the benefit of thie aft^iltmi 
the Houfe of Commons in that inft^mie. ggive to 
their rights and liberties : for the like attf^npt Jbt^ 
not fincc been made *t ^^ \ : rx r/^ 

; . IBho 

* A late proceeding in tlie fame place, n^^ly oonoeded mt^ 
this buiineYsy was thought by fome to carry too much the a(pe^ 
of exercifii^ an' original, and not a very competent criminal Ttf- 
iHdi^oiK It is not to be wondeced at; if the teaft appearan<^ i^ 
ihat fort carried an alarm with it ; .for the diRindlipns of ji«ifiik>> 
tion and the forms of trial, efpecially in criminal mattecs^ afe; ef- 
fcntial to the liberty of the fubjeft. To fay tjic truth, ^c 
Houfe of Lords have been remarkablv tender of afltiming Or it- 
tending their jvm^li^iop : whick mases' the. attempt 4«i tbi^fe 
Cf Skinner the more furpriiing. The appellate juri^idlon of the 
jCords, upon writs ot error from the courts of common Law» was 
very early eilabliihed beyond difpute : Bat it wsis long betdr^^ip- 
peals from coorta of equity made their way. Which is die rda- 
fon of the many proceedings we fee in. the Journals of theHcofe 
^Commons upon compl^ts againft decrees of the court. i^ 
Chancery, and z6ts of ^'arliament to reverfe and confirm them, 
'particularly while lojrd 9acon held the Great Seal. About that 
pp'riody the growing jurifdi^ion of the court of Chancery was 
much inveigiKd agairat as a^griciraiice. At taft^i upon a pttbmA 
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''^THeCords^not long after retufned Ac cofnplf^ 
loent, mid ftood fbrth fts the proteflors of the peof 
ffc?jl rights againft the Comniohs, when they pre* 
Wfldtfd, in a ftrange manner^ to extend the prt» 
vitege df th^if Houfe to ftop an appeal in a caufe 
of i Member of Parliament* The Lords, as faith* 
felJto the privileges of the people^ as fteady to 
mainmin tMr bwir iurUdidion, nobly oppofed that 
ufart)atioh of priviWge by the Honfe of Co»ti- 
Inons^' becanfe, as they juftly faid, fuch a privi* 
iegt •would indtKTe a total failure of juftice in the 
fandt At>d the difptite between the two Hoofes 
tvant fe far, that the King was obliged to pro^ 
rogue the Pariiament on account ofit,: But the 
fnrit'Hf the contcft has been, that the Commons 
have^SKit fince pretended to a privilege fo uncon^ 
fticfftional and deftruftive. 

The comfort mihiftered by fuch inftances, \i^ 
tlitt wheh incroachments of any kind are made up^ 
on the rights of the people, in a free conftitution & 
"Wtll ballanced as this is, the people find protedtors 
for their rights, whoever invade them/ and the 
?<^h produce their own remedy. We do not therc^- 
fbfe think we have gone out of our way, to bring 
MJ^ to view; on. this occafion, fucccfeftjl vindicati- 
ofl^tfcat tKive been made in former times, not orf- 
ly^fParKamentaryjurifdiftion, which th^ Autheyr 
of the Cafe goes fo much afide to a0ert for the 
Hovfc of Ccimmons ^ but of the C9wmn Latv of the^ 
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CttRphine op die Hoafe of Loi'dsagamft Lord Bdcotf, od Account 
o£a.deaccof his> the foundatk>n of appeals to ParKtmcirt wis 
^^f which w now the regular Courfe of juftibe, and of the ju- 
^<feftioii of the Lordsy as tbp undoubted LaW of Parliameiir. 
Bat if tjie Lordd ever were to alTuine an origt»aI }\iTi(di6iion, d- 
tker in ci^il or ia criminal caufes, except upon impeachments 6f 
^ Commons, who are the Gran o Inchest of the natiofti; 
tkewisKrendof Hberty, and Ma^^a CuAitrAMtfiBlf is laid hi 
1*- five. 



^"^qni^^ and the Common RitsriiT of the fiAjft^f^ 5 
'which is the very heart of the Qucftion hoi^' SiSE&t 

^ally in difputc. It is to be hotped, every rightfdP^fe^ 
* people, efpecially the great right of fnee elfS^qos. 
^wiil always be fecurc under the proteftferi thfetWl- 
; ilitution has provided for it, whither that triQflPbct 
' fought for in one branch or another ofthe we'Il^i- 

fed powers of the great machine of gov'erniwftii^i . 
Let each part of the legjllature poflefiffi-cWiro 

fliare of authority. No good fotgeft wilheS at-tfes 

time of day to difturb fettled poffeffioQ. We^flo 

; not even for retaliation^ deflrc to recall &ie tiMB^a 

' T»hich the powers of the Gommon^ were mlS-^ 

icrabiped than at prefent jT-rwhen' they went to Ac 

Lords for relcafe of their own Members, eveii^^tof 
j^' iheir Speaker, when imprifoned in breiach of^gti- 
t Vilege — and went without fuccefs ; nay, ^mt^kh 
l.Mig^d to'havefpecial a6ts of Pairliament td^^t 

'charge out of cuftody the fervant of a Membcf^of 
. Earliameht ; We want not to revive fuch reft^?ilt$ 
^"lubbn the power of the Hoiifc of Gommoots, as wc 
^,'ipead of in Lord Coke, who tells >3s, *1 it wiiti ^fhc 
^^^**^ Law and cuftbm of Parliairjcnt, that when Jshy 
J f^ new device yvas moved in the King's ^ttilfia 
V'", Parliament for his aid, or the like, the Com- 
; f* mons might anfwer that they tenderedtheKing's 
J. ^f« eftate, and were ready to aid the fame, 6Biy iq 
•^'•^ this new" device they dare not agree without 
^' \f* conference tvith their countries." Whereby it 'iljV 
r^eareth (as "ht^'lordftiip adds) ^* that fuch^tbrife- 

^^* rerice is^Wirrahtable ^ tUhaw an4 €iift6m\)i< 

,.,V Parliament/V " ^ ' '- ' ' ■ '^'' 

^; ,. This is, perhaps, not the only inftance ^f the 

"^ -taw of Parfiament, which the Houfe of Goft^mQns 

||it:tliis.diay would'choofe to C2i\\ qbfolete.' But let 

pot tHe advocates for the power of the HbijfeoJT 

Cc)mmons jinjudiciouily ufe this, fame weapon o)f 
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; 1^ Jff»^ of P^rli^mcnt, which <hey may feehai 

l^Sfffi e^^esy thpygh probably it is mod blunted da 

p J^^^Adq they would be leaft foqd to whet. 

.2nd^^*J^^ other hand, they mud fuiffer the friends 

-(^^y M?prty to hold up the conftitution of Parlia- 

^ff[mf}f9^ « which h its higheft Law, and the tr\ie 

^tP^noiples^i which all the power of Parliament Is 

f9|4J^d, as a defence for the rights and privile^s 

-^t]>e people; which has always been ufed when 

^j^cJTr. were attacked. We (hall take the liberty to 

j^hiiHc, and we iiope we are yet free^ fo to do, till 

> jbctt^r arguments or authorities, than any we have 

r^p {^tny are produced, that there is no warrant 

-..^rjncapacity, as the neceiTary effedt of expulfiqn, 

^.^i^cr in the copftitutipn of the Houfe or Com-^ 

. ;f|f ens, or in any power which to us is knovtrn 

:iQi ^belong to it : To prove which, we devoted 

:lfbi*i third head of the grounds or principles on 

T/vwhkh the firft branch of the queftion ought to be 

VA QTherje remains only to conclude the difcuAjpn 
-,r{jf this firft branch, the forth ground or principle 
% .by- which we propofcd to examine it, namely, 
,; J^iche end and defign, or the ufe and pgrpofe,,of 
T^t'cxpulfion, ffom which it will appear, ifit can 
: ,5*. l)p made appear, -that expulfion does not anfwer 
:..}% its manifeft end, unlefs it includes incapacity: 
^, f^r And confcquently the ncccffity of its implying 
.-rj^ fych an efFed, will be demonftrated •, or it will 
f^ be fhown on the other hand, that it would be 
-. .*^-.as ufelcfe, 4s qnftc and improper that it fhottld 
^ r gofofan^' . ^ 

A f There can be but thefe ufes ia expulfion-- — -to 
: ipiunifti the Member as an example for preferv^g 
:^.jpFder and preventing ofiences— to preferve the |^u- 
- ?ity ofthe Houfe— and to fecure to the conftituj^ 
'.cnts a proper reprefentatjion. !J 

' ;: To ^egin to the laft, which is, qut^ of fight, the 

greateft 
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gvtaieft of thethlhee'; ixpuljion \^ith6ut irm^Cj)^ 
jecuFc^ this end, bccaufe it gives the conftitvfjit^ 
a new choice : And had it not been for this> I doi^I?!^ 
jhuch if expulfion had evir been found amor^^ * 
|)owers of the Houfe of Commons. The bdi,f< 
$k>n of a thing f^ contrary to the origin and n^tiirf^ 
frf" a feat iq that Houfe, may perhaps be this,, thaj^ 
the confticuents could not recall ihtir own spipt* 
miffion : And therefore it is in ih Houfs to oxpel^ 
that there may be room for a /lew choice,^ ^b^% 
they are of opinion a perfon formci-ly chofen ifiwa^ 
fit to fit. * ,. 'l 

But till I fee, what can never happen, the Ftov^, 
(rf; Commons made the Judges of the fitnefspf Jii^ 
people's reprefentatives, I cannot fee why expulfl^ 
cm, which is the a£t of the Houfe, ihould infei \^s^, 
pacity,' only to reftrain the ifree choice of ti>e Corxt, 
ftituents. The conftitution, fo far as I have beca 
able to difcover, has referved to the Eledors tbefp^ 
felves, under the limitations of Law, to judgj^ 
who are fit to reprcfen^ them : And rf they fhoul4 
differ inr pinion- with tbe Houfe, they have.tht: 
heft right to judge, becaufe they havethegreatefi;, 
intercft in fbe choice. ^ .For as the beft writer3 (VU 
government have obferved, - nothing n;K>re reqxurea^ 
, freedom and indiiFercnce,. than this, of ele£king^ 
Members to fcrvie for. us in ParJiament, who have 
pot into their hands the power of our eftatcs,! of 
Our liberties, 6f bur lives ; and therefore it is but 
r«afon, that thofe who are fo much concerned ill 
the determinatibn of th^ perfoAS to be eleflbedj^, 
may have a free and indifferent choice ' of them; 
iThe opinion of the Houfe expi*cffed by their ex-, 
pulfion, will naturally have all the weight It ds<y^ 
dtderve^, as an advice or direftion to theEleftprsv 
and the conftitution or Law qnly can give them a 
negative. But fuch a negative is focontrary to^th^ 
fiature of reprefentaliotiy that it is* nothing more 
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than reafonablo to require a very ckar and poiitivt 
mw mv It. 

"As to prefcrving, the purity of the Houfc, it 
docs not feem to oe too much to fuppofc thtf 
thij %aws of' the Land are fufiicient for that 
put|^ofe. One whom the Law of the Land has 
defemcd unfit to be in Parliament, cannot be cho^ 
fin, bccaufe he is under a legal incapacity : And I 
Ithow no other legal way of detcrnlining who is fit 
but this, that every one muft be deemed fir, in a 
kgalfenjij whom the Law has not declared to be 
cmfit. 

Btjt fuppofing a particular inftance, which can- 
fiqt be fuppofed often to occur, that a perfon was in 
^rnoral fenfe very unfit, though not under an ab-. 
&lute legal exception j fuch unfitncfs muft arife 
from fomething, that the Law can take notice oft.- 
of it is nothing to any legal purpofe ; and if it docs 
arife from fuch a thing, and Elediors (hould notwith-^ 
ilanding choofe fuch a perfon (which is afuppofiti^ 
qn fo contrary to the natural courfe* qf things, zsr 
feirdly to be ah objeft of legal attention) ftill there 
ddes not appear to be a defcd of remedy* even ia 
iBe courfe of Parliament. The Houfc of Commons, 
his the power of impeachment ; ^nd upon im-^ 
jfcachment, the Houfc of Lords have a legal ju*- 
rifdidtibn over all the fubjeds in the. kingdom^ 
scidi can, by a fentence, in the courfe of a -legal 
trial, according to the Law of the Land, declare 
^pitribn incapable of holding any. place of publicfc' 
troft,' which will effeftually take \i\xn out .of the 
way of mifguidcd Eledtors. . 

This lias been often praAifed by the Hoofe of 
Commons, and it feems particularly to have btrenr 
ih:t old fafliioned courfe of Parliament, for the 
Commons to carry members of their own befow: 
the Lords, for punifliments.beyond the legal po%v^ 
cr of the Commons to inflift. \x did fo .v^ith.Sir' 
. — Giles 
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^^iles Monpcffon and Sir Jahrf Bennett; ihd aftfeL 
Sit Giles was expelled, he was by judgment 6f'^^^ 
Lords confifcated, degraded, rendered in:&rtdiS^/ 
and incapable 6f public truft, &c. , ', 

To fay but a word to the' other objeflrbrei^^ 
pulfion, as a punifhment, fortxample, to pi^ei^^e, 
order and prevent offences; ncr cehfur^ of' ihc^[ 
rioufe of Commons to perfons of that rank'tl^t^, 
intrtles them to fit there, can becftdeitted ^^''Ilghti] 
thing: And cenfures much lower than exp^TOii] 
have, in general, been found luflicient to pi'ifl^c 
internal order and decency. Expulfion ctniR^e 
felt as a very high cenfure. It riunifhes t1)e%re- 
feht ogence moll fenfibly ; and if a Member J^- 
pelled is re-elefted, and does not again 6flendr|R|?'^ 
cenfure has had its efieft. If he tranlgreflfes airdip^^^ 
he is liable to be again expelled, andlftheexDtrfi ' 
fipn is juft, it will, in a natural courfe of thni^i * 
have the cfFeft ot exclufion. For we cannot armfe ^ 
upon a fuppofition that mankind are all madmetf^ 
or fools. ..ly 

'If the caufe of the cxpulfion does hot conviociiV 
Eteftors that the perfon expelled is vnfit to rcpi^- 
fehr them. It is no great fign in favour of the exr' * 
ptiliion : And I think it is by much the hetttr cipw' 
nroh, that the judgment of the conftituents oo^h't ' 
to prevail over that of the Houfe, fuppofing trhenl*! 
bbth to be only equally liable to err. Let me add*, 
tkis ConfiderAtiort more — That if the power of fctf !: 
ptilflon Js rieceffary to fccure to the conftituents aniT* 
to the kingdom a proper reprefentation ; fb tKb' 
free right of eledidh may, rhits turn, beufefu]tQ 
pf6te£t a fit repfefcintative agatnft the groundiefi" 
fdry or political frenzy of a perverted majority of ^ 
a 'Houfe of Commons, which has had its days of - 
havQck before now, to contraft with any period of ** 
the peoples folly. We have heard of the Pariia- ' 
ment 1 640, tbrdqgh the middle of whofc e*pul- 

' fions. 
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l^^i^.;jTic yriter of ,.thp Cmfidiratifns, himfelf, hai.j 
bl^jp^Wiged to c'vit a line. ^ 

^ ine Author of th^^ ^afe has indeed Ipent a para- ,. 
gr^f^^to inform ua, tjiat " to admit the right of 
" c^Pjclling, and a^;guc that the Member expel- 
*\^a may be rcrplcfted, is to contend fpr th^ 
*^£jp0cft abfurdi^ y that it ^oul4 expofe the jii»\ 
'V^P^ture of the Houft of Commons to flaffrant; 
'SJj^ ^d contcnipt ; and render their det?n?ii-^ 
•* 'imioM nugatory, and of Icfs weight than the 
'^ low^ft court now cxiftmg/* 

' ^(V^^^bf^rdity I. commit to the argument that has 
iK^jj^lUpmittcd. As to the reft, I am ftrongly incli- 
ngU to Believe, if ever a fentence of cxpulfion, cveja 
tbpj)^ admitted to imply no incapacity, expofe the 
jii^ca^ure of the Houfe of Commons to contempt ; , 
thj(,:^ult will be ^ often in the exercife of the judi-^ . 
ckjirp, as in the inefficacy of the fcntence: Aa4^ 
wjpi^^ever it is fo, there is no infuit. The gentler . 
men themfdves would perfuade us, that no expel- . 
led, Member was ever re-eledbed before Sir Robert 
Whipple ; and they admit it was not- then known.v 
to^^e Law that cxpiilfion inferred incapacity, for , 
wKich reafan the Houfe of Commons did not taJce! 
thj^j^yantage of the Eleftors ignorance to confer th?.' 
(^t. ppon Mr. Taylor with his minority of votes^,^ 
Tjf^^fad: ftated by themfclves therefore proves, that : 
ieot^nges ofexpulfion have met with due reverenc^r, 
frpinthe people, even when they did not knoif ' 
tfiat they were tied up by jan incapacity. /; * 

fy-h^JHoufe of Commons may truft a wife and* 
leggj exercife of their judicature on the (^a^^]^/yj^ 
ground as long as men are rational creatures. The,% 
peppjie in all countries are naturally inclined to nay,; 
aurefpeft to fenates and national aflcmblies j hi^p 
rnone c^ecially wher^e governments have any miic^, 
tiije p£ the popular. - ^i iribuni^ pkbis nocmffet.. 
€jui,(aput Jovifacrum ejfet.' And this refpe(^ will 
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qcrfainly never be loft, but where fenates and af- 
femblies are feen to proftitutc themfelvcs to tjic 
views and defigns of bafe and ambitious men in 
power. 

We might appeal to all who have ever been ift 
Parliament, efpecially in* tbefe days of virtue, if 
expulfion, which mud at leaft cojt a new eleflion, 
is a nugatory punifhment. 

The conftitution can take no notice of boroughs 
^t the command of particular perfons, which the 
writer of the Confiderations nientions to prove that 
incapacity, not expulfion, was the punilhmeht 
chiefly intended for Mr. Sackville, who would not 
be eight and forty hours out of Parliament whilq 
t;he Borough of Eaft Grinftead could chqofe himi 
What the conftitution takes no notice of, a legal 
argument has nothing to do with. - ; 
e Another argument ufed, by the Author of th^ 
C^fe deferves to be taken notice of, not for its 
ftrength on his fide, but becaufe it excellently il? 
iuftrates^ and confirms our dodlrine \ r*nd n>ay 
jnake it ftrike more forcibly by putting his rea&ii- 
ing in the fcale againft our principles. "The 
*' member (he fays) is expelled by the people of 
f ' Great Britain affembled by their reprefehtaaves^ 
And fliall a part of the people, (hail the Eleftofi^ 
of a particular county, fay,— -We will hotb^- 
bound by the judgment of the majority— fhall 
they be at liberty to reftore him who had n6 
power to expel him? — Certainly naf^ — Anfwets 
our Author to himfelf with great facility \ arid he 
is a fool indeed that puts a queflion to himfelf, 
that he cannot eaUly anfwer. 

But I happen to be fo unfortunate, as to appre- 
hend that oiir Author's reafon, is, , from the na*- 
ture of the thing, an unanfwerable one, why the 
expulfion flaould «!?/ bind the Eiedlors, not to rp- 
elect, viz. exadly and precifely, becaufe the 
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Member is. expelled by. the reprefentatives of the 
t^ft of the pcopk» that is, by thofe who did not 
choofe him, and had no right to choofc him, and 
therefore fliould not have a power to deprive the 
Ele<5tprs of their right to choofe him, or him of 
his right to fit when he is chofen by them : Both 
which rights we have proved to be in their nature 
independent of the Houfe, and of all the other re- 
prefentives in it, and of the whole people, but 
that particular body of Eledors who choofe, and. 
by choofing, give the right of fitting to the pi?r-. 
Ibn chofen by them. 

. If /% £hould not be at liberty to reftore him. 
wlio had no power to expel him, why (hould ibej. 
be * at ali at liberty to expel him, who had no 
power to bring him there at firft. For our Au*. 
fhor's argument is jult as good for the one nega- 
tive as the other; and there is an authority for it: 
T^ibil tarn conveniens naturali equitali mumquodque, 
dtffolvi^ eo ligamtne quo ligatum eji. But if a better 
foundation could not be laid for the Jjower of ex- 
pulfion than this argument of our Author's leaves 
it to ftand upoPj we fufpeft it never yet had been 
foqn^ out. We have endeavoured to fhow, Kow 
the power of expelling, though in its nature re- 
pugnant to the origin of the feat, does lie in a pe-- 
cfi^arity of the conftitution, as founded in the inci-* 
dent and inferior power of felf-government, fubor- 
dinate to, but confiftent with the great end of an 
independent reprefcntative-right, and neceff^ry to . 
prefcrye a pure reprefentation. 

It is more natural that the conftituents who 
have the power to make, and alio the power to 
unmake the Member at ev ry new eledtion, {hould 
be at liberty to exert that power freely^ than that 
the Houfe, who cannot make, but only can ex- 
pel him, fhould have power to reftrain the Elec- 
tors, as a fort of accehion to the power of expulfi^ 
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^h, which is at bell a very h^iferbgeheotiS,^ *iA 
llhercfore a very limited power. ^ "^ - . 

The other argument oi fuppqfitkn urged by dox 
Author, will equally appear to want 'the fteifHn|; 
quality, when brought to the touch- ftone; a^t^ 
arguments, always do, when afliyed by prindptel. 
He puts the cafe " that the people inftead ot bi- 
ing affembled by their reprcrentatives, had be^ 
perfonally convened;" and he aflcs this Otl^fcr 
queftion, " Will any one fay,' that a perfon hw- 
** ing a right of being prefent at that alRmbly^ 
^ may not forfeit that right by indecorum'^ by 
** treachery, by immorality, &c. Andare ndt^cfce 
" majority of the aflcmbly the fole judgeis^of ^ftifi 
*' fitnefs to continue a Member ? If they judge 

'. ^ him incapable, may they not expel him ? And 
** can he ever acquire a feat in that affembly agaki, 

< ^' againft the fcnfeof the majority ?** 
■ Now to bring this to a very Ihort point upoit a 
real cafe, the neareft to the one fuppofed that o^n» 
1 believe, be figured : I a(k in my turn, if tlic 
Eleftbrs of Middlefex are aflembled to choofrf a 

' Member of Parliament, where every freeholdeioof 

• * forty (hillings has a right by virtue of his freehold, 
and under the Law of the Land, to be prefent ^Jttid 
to vote; and has that right independent of ^ the 
whole body of freeholders ; in that cafe, I fay, I 
afk, if the majority qf the freeholders can, for ^y 
'teafon whatever; expel one of the body, or exthldc 

■ him from his- vote ? To ufe our Author's fliort 

-' way ^ of anfwering; 1 fay-^-^— Certainty not. If a 
freeholder is rlotbus and breaks the peace, ihc 

'^ flieriflT may do what is neceflary to prcferve* it. 

'The iherifT too is judge, in the firft inftancc> if 

■'Wie who clinnS aright to be prefent and to vote as 
4 freeholder, has the legal qualification.— -—But 
flobody. will fay, that the freeholders can expel a 
freeholder. The i?eafoa is apparent* He hold* 
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jhii n^ !a himfelf independent, of them : Aini 

nothing but the Law can deprive him of his voce. 

-An inftance could be mentioned of a perfon of 

ratiki Adjudged to be infamous by thehigheftjudi* 

,Mtwc in the kingdom ; who, neverthelefs, couki 

ngt be excluded from a mod refpedlable body of 

fireehoiders-, becaufe the judgment did not afie^ 

,his freehold, or his right to vote. So, it is by 

•fpecial ftatute only^ that perjury, with regard to 

salifications, incapacitates one to vote in an eleCr 

lion, of a Member of Parliament. 

' Jf inally ; it is of no importance in this argu«^ 

slnent^ that, as our Author obfcrves, every Mem- 

i'ibcrwhen chofen fcrves for the whole nation. He 

* inuft ferve for . the whole nation, becaufe he is 

ekd:ed to (it in the council of the nation ; and both 

^he. council and the nation are indiviftble: but if 

this circumftance proves any thing, it is only, 

. that becaufe the whole nation, as well as the par* 

:ticular Eleftors, has a property and intereft in the 

ji^eit, and confequently in the capacity of every 

i Member, the power of expulfion is not only to be 

thd more tenderly handled, but the.efFcdtsof it not 

/:t9 be extended beyond the natural and due bounds 

".nof the power, fo as to hurt the intereft of the jpati^ 

^i)ony. or rob it of its right. 

' , / Thus we have at a length, which it is to be fear- 

ltd, may rather have appeared tedious, difcufled 

.the firft branch of this very important queftion, 

J ;yS5z.: " whether incapacity be implied in, and the 

. ^\ neceflaicy cfFeft of expulfion,'* If what has 

^. be^n" faid is of any force at all, it unavoidably an- 

^ ticipates, in fome meafure, the.fecond branch, to 

: y^bich we now proceed — Namely, ** the authority 

; ^' and ejffedt of a refolution of the Houfe of Com- 

j; *•' mons declaring an incapacity, or ineligibility.'* 

, Jt will be undcrftood that, p^e here fuppofc M[ith 

• the writers on the other fi4€i ^ refolution in a par- 
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ffcular cafe upon the trial of a return o^a Rlembcf 
to fcrve in Parliament, adjudging that the per^d 
returned is incapable of being elefted. 

Here, it 1s extremely difficult to bring* any ohi 
6f the writers, whofe performances we are confi-;* 
dering ta a coufiflrency with himfelf, and rhucK 
more to make them both agree. The pofition or 
the Author of the Cafe^ exprefsly and repeatedly 
hid down as has been feen, is; that ^* admitting 
*': incapacity Was not ^ neceflary confequence of 
" the expulfion, yet the cxpfeis declaration of^jn' 
•* capacity/by the refoiution was binding.** "AAd* 
in other, parallel terms, the writer of the Conjiderd^, 
tioHSy fs yet more incompreh^nfible'-, he' t^tts'us 
page the 6th, it has been faid, " the Houfe q( 
^^ Commons cannot by their refolution make the 
Law* they cannot, without an Aft of Parlia- 
ment, incapacitate any' man, or body' of nien.^; 
from having a right to be elefted.'* And he 
inftantly adds " I admit it, but this power, as io 
** ftated, was never contended for— the matter in 
" difpute is, whether the Houfe of Commons, in 
** matters of eledion, can by their refolutiori with-( 
" out ah Aft of Parliament declare the La^y ; and 
''^ whether if, by Law; any man, or body of men,. 
*' are excluded from bciiig eligible into Parlia- 
" nient, the Houfe of Commons? i^ not the fole 
•* artd e^clufive court of judicature, by which, this 
•' Law is to be declared, and this queftion to be 
^^ determined:' And to this (fays he) which I take 
"to be the fair ftate'of the queftion, I do not b^. 
** lieve any man wllf give his negative." 
'' 'But, for good nefs fake, why does the gentle- 
itian beat the air? Or, in his own words^ Why 
does he combat a phantom ?. Is there ho queftion 
between us ; or what would he have the queftion 
to be ? He admits what he fays is ftated on tlie 
other fid^i I admit what he ftates as above. Are 
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wp then agreed i If^ are, to \rbat purpofc bai^ 
he .wrote fuch a treatifc as he has given us?. > 

No : verily we are nothing lefs than agreed. 
For whatever be the form of this gentleinan's 
words, and however ftrongly and clearly he admits^ 
as above quoted, ^' that the Houfe of Commons 
** cannot incapacitate any man, bccaufcy ' (as he 
clfcwhere plainly fays, page the i8th) " the refo- 
" lution of the Houfe of Commons cannot make. 
^* the Law/* Yet, in reality, he is contending all ' 
the while for nothing clfe : And the fallacy, which 
isjatiicr inficlious^ though too grofs to deceive, lies 
in this, that as he advances, " the Houfc of Co4TU 
*' rnorts c^n decl^f eiht Law j and they are thtfole 
" and e^clujive court of judicature, by which thi^ 
5* Law of incapacity is to be declared, and this 
*' queftion of eligibility to be determined" — — ^ 
Erg^i vhat ? This and nothing elfe, — that what* 
ever tjhe Ifoufe of Commons does declare to be 
t)e LaWi,Tis Law,— becaufe there is no appeal 
from their jurifdiftion. 

With this lurking fallacy, he proceeds sigajn xoi 
fay, (page the 7th, lip. ult.) the " Houfe of Com- 
^' mons declare the Law of Parliament to be, &Cr 
f* — : — Is this making a Law by their own refolur 
?* tion ? Do they fay that Mf . WillccSi, having 
?* been expelled, Jhall not hmafter be re-ekded in- 
" to this Parliament?^' In the narpe of wonder, if 
they have not faid this^ What is it they have iaid ? 
♦' Nq (faysthewriter of tbeC^i^^rtf/f^Aii^ the ret 
fqlution is, we having a ri^t to. declare the 
Law, anci having confviked precedents, (andfy. 
** fortb^) do adjudgQ^ that ft ^^^ in Mr. Wilkes's 
Utuation is, by the Law of Parliament, incapa- 
citated from being el€6ied tq'^.be.a Member of 

" this Houfe of Commons.*' ^Yct, but the 

ycry laft words he had wrote, he had, by putting 
' ' the 
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t^e'qucftion as the ftrongcft kipd of n^giatioif?,'<ftAi- 
cd that the Houfe has faid that\?l*-. mUeiJhifB^^'^ 
hereafter he reeleSed into this Parliament. ^ '^-^ ^^^'l 

This is blowing hot and cold at' a ftrange rite^^' 
muft give it up. as utterly unintelligible. BtSfe tlft^^ 
point the writer at length comes to, is th^^W 
ihow, page the 8th, " that die Houfe of GonS^ 
** mons have at all times, without objfefttoK^V 
^* controul, excrcifed this jurifdiftion of dcclfl4tig 
** by their own rcfolution fin^ty^ and without' An 
** Aft of Parliament, what the Law is, as td'tfte' 
** eligibility or difqualification of Memlfc^;''^to 
•* fcrve in Parliament." -• *;^ 

This, if I underftind it, ii, as I ftid'lfcftWe' 
tnd it cannot be any thing elfe, that the writeK'is' 
tofhow, that whatever the Houfe of Commaftsde^ 
elaredby their own refolution singly to be thfiliktc^^ 
as to eUgibility or difqualification^ is, and sHAitivbd 
the Law, and nothing elfe. And full, as a*Tf6^ 
jan Jlorfe, of enemies under ccver, he difchafrg^- 
his malked battery of cbffes of perfons, the HtWife^ 
has at different times refohed not to be eligibk^i ^' 

If the gentleman had meant no more thah tHat 
the Houfe of Commons, as the judicatuTe '*ftf' 
matters *of eleftion, may declare Law that^e^eijfifi 
that is, may apply the Law in being to the cifeH '^' 
have faid I admit it, and he fays nobody wiU'grvc 
it a negative, we (hould therefore have had n^lflf-* 
piite. But truly it is impoflible to chace thefe g^h* ' 
tltJmen in alt their turnings and windings. TJidir ' 
doftrine would nojtf offer therti tbkeep-a^ ftrkight 
road. Sometimes they walk together a whildjOTd 
ih^h they joftle one another. But they air ^otfr 
lb careftil to conceal, as. far as it is in their power, 
their real drift \ wd for that purpbfe, they C6h- ' 
found and coil vert terms fb amazihgly, that- 'we* 
arc obliged to feitet out their defign, before: \^ 
can ftate ^ fe^ oucftion to 4<"gue upon. 
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..TTfl return then to the queftton^ J. am in tht 
jn^giip^cnt of any intejligent perfon, who has rcad.!^ 
the Cafe and the Cotiftderations^ if I have mifrcprc- • 
fc|itc4 the reat doftrine of cither of the gentlemen. 
i\ff^ ttk^ only queilion I can (late upon it is this^, 
\^he^er, or no, (in the words of the Author of 
thf^^^^J ^^ admitting incapacity not to be the 
^Sff^df^U ccnfequ(nc£^ of expulfion, or that ejcpul- . 
"t.fipfti doe$ not of itfelf create incapacity, the 
^P^jafc have a right to declare who are, and are 
-^y(tf)t; eligible." Or, (as it is expreficd in the 
CiSfi4ff4^ip^^^) " Whether the Houfe have aright 
of declaring by their own refolution^»^iy, what 
•^^':^aw is, as to eligibility or difqualification.*' 
^^hj(;ht I have ihewn, does, and, in the mouths^ 
of^vthe^ gentlemen, only can mean, That the' 
H!$^L(e cfifl hy a refolufion upon a return incapacitate . 
^^P^S^^ returnedy by declaring him ineligible y alr.^ 
thpugh. there be no Law in being, other than or » 
ag^fldent to the reiblution by which he is deela- . 
re^fii;, adjudged to be incapable^ i. e. i^ deprived" of/ 
his Cf^MMON Right of being eleded. ! 

JJ\o qieet this queftion on fair ground, and to 
nk^t both the Author of tht Cafe^ and Writer of. 
\}^^f^qnfiderations as near as poflible.— The firft 
tgft 1 .propofed fpr trying the point was,. ' 

y**; (The character or capacity in which the Houft 
*VfftrCo?iipions ad, when they do, and only can^ 
.;iwik(S refolutions or adjudications. with regard to 
-incapacity : And the nature of the power com* - 
j.f^tftHf tp them. in ^hat charafte^fV . . > . ; ^ 
Ij^ejgeotlenicn have anfwered this themfelves, . 
Xh^MHqvifc of Commons is a&ing a3 a ^^[Couri^ . 
^l^^ying a right to examine and. determine re*; 
;tyrn$ and eie<3dons^ and all queflions incident ^ 
yjthf^-eto." It is the power of judicature they 
m^fy GffjciCmg^ and that cnly.. In, fuch raattersj, ; 
?' they are (as the Houfe aifcrtcd to K^ James IJ- 
^r F a court 
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^* a court of themfelyes, of fufficient pdwfrV tq. 
" DISCERN and determine/' tenter into n^.dif-. 
quifitibns or diftinftions as to a proper or iti^bro- 
pcrfenfe of the word, Courts applied to the ftbufe 
of Commons; or whether thev are a court of'j^i?- 

' cord^ which has been difputed bet^yeen the Hoffls 
and them : 1 Ihall only fay, it jis hot very coniptt- 
henfible, that there fliould be a court of t^toVcI, 
from which no judgment, order, or procefs <i4W if- 
(ue, but under the hand of the Speajcer, flhd Qot 
from the record, or through a pro|)er officer who 
can aft from the record : They are a paftlpf ih^ 
high court of Parliament, aiyi thi'y have judifcifttire 
in certain cafes, arid a right judically to cT^l^riiffhe 

, iipon certain things. ' - :• u.s 

, Now it is a propofition that demdnftrat^sMtfdf, 

- thsX ?L court, iodifcern znA determine^ canridt^Btiike 

: Law :'— they are only to' apply the LaW that e^ftts 

IP the cafe before them. The very idea' of ftiSi- 

cature excludes the qotion of making' Law :^ *Miid 

thofe who have ftudied the principles of gc^crn- 

; ,ment know it is a folecifm in policy, to cdhfbtifid, 

; -.or .blend together legiflative and judicial powers ; 

; becaufe it can hardly fail to produce a peh^crSpri 

. of jullice. if tlje Houfe of Lords, who are a^court 

, .of record in the mod proper iehfe, w;ere in'ffie W- 

ercif? of' their High juaicature, inftead crf^i^efer- 

^minijag according to L^aw, to make a 'ffe'^liftion 

oi theii: 6wa. to be a Law for one cafe, of for all 

,,• cafes of any pne Krie or order, their refeiucion 

yvQukl be void': For as a court 6f Caw, 'tn^ 

aot to^make b^it;tp expound and ap|)1y jheiL'^W. 

* .Secondly, A^ the next principle or grduntf^'on 

yj(^ , .which to try this branch of the queftibri, let Wen- 

quire 'what, is iHe ^'^ fpbjeft matter, upon >i\rhicK 

: *' the power competent to the Houfe of CofritMons 

. '" in th^ir ca^Acity'and charafler, as a court to'de- 

. .!f . termine upon eleAroiis and returns, 'Pper^td^or 
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i$ ejystcifed : Aod what are the bounds within 

*^ y^hifih it is, ip this relpeft, legally circumfcri^ 

^Vfccd." And " . 

, . Mh, general, I anfwer, this power of the Houfe 

h^liigjufiidal^ it muft, as in all other judicatures, 

i^qlTarily atid in the nature of the thing, operate 

jj|ji9,ii every right or claim, every privilege or ffan- * 

.,q^ife, every. charafter or capacity, that can, in the 

.pompetent exercife of the judicature, be brought ^ 

. intQ queftion ; wh<;ther in rcfpeft of the title co ^ 

the-enjayment and cxercife, or the effect and confc- 

j.ijup^ce of that matter or thing, fa brought into 

ijueftion. T6 exprefs myfell- in tern^s as general 

j^l can find, I fay this judicial power mult reach 

and extend to every thing in Law, or in faft, ne- 

ir^ijary to the trial and dietcrmination of the cai^fe 

jji^ore the Houfe. But then I add, that the pow- 

;pt,beipg judicial only, it.muftalfo in the nature of 

jthf thmg, and from the fame neceflity, be confi- 

Xjfd to foch proceedings as are ftriftly judicial.: 

.J^Qr it 3s Ifuf a power oi judicature^ the Houfe, in 

^^^4;infl;ance, is exercifing. • 

' V' X could agree with the .Author of the Cafe^ that 

. .^^ the rights and qualifications of the Eleftors and 

..^V^Ele^ed, together with returns of writs, and all 

,'** .ajattcrs incidental to clcftions"— are the fubjcft 

. jQUCter upon which this jurifdiftion of the Houfe 

,^,pf Coimn[K)iis is to be exercifed :* -Or, that the 

, . " Houfe has, . (as he fay3) the fole and ex(;lufive 
** .power of e;camining and determining thofe \* 
*,.bwt Ijkiipw, there is a fecrct, equivocation in the 
\"?Npv^s.^ Any one may fee, that tnb fenfc in which 
^,th^ Author means that the Houfe has a right to 
determne the rights j andqmlific(^tio7is^ and difqual{fi^ 
■ j^dtions of the Electors and EleSed^h this, that they >. 

J^gvc a right by their own authority, or by their 

\ .refolution fingly, to fay, what is, or is not a right, 

a qualification, or difqualification. Indeed* the 

P 2 writer 
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;iFf titer of the CsnJIderationsi&cms inclinibIS to 

t-ftretch the power of the Houfe of Commons foM, 

that they may, under this idea of determining JiKe 

rights, and qualifications, and difqualific2tiorii':<i)f 

Eleftors, give, as well as take aw^y the r ighnof 

- deftion. At leaft 1 cannot fee what dfe he nk^nk, 

• when, for illuftrating and confirming his dodkrioe 
on this head, he afks this qucftionv " Hos^ilie 
" right claimed and exercifed by the Hoofe of 

•^ " Commons ever been doubted, ro determine 
whether boroughs have by their anciennaxnfli- 
tution a right to fend Members to FarJi^mem ? 
A power (fays he) much more extenfivTei'dtin 
*^ that contended for in the prefent tjueftiorij}?J.J 

To this I fhall only anfwer, that if the Hoiiferfaf 
Commons were to order - a writ for Mancheftbr br 
Birmingham, they would, in my apprcheiifion, 
aft as much ag^infl the conftitution, and agatilft 
Law, as if they were to refolve that the Gtcy^pf 

• London has not a right to fend four Membeffirto 
: Parliainent : Becaufe that would be, by an a<9?lof 
. theirs, to confer the Parliamentary frairt^hife?, 

which the Houfe of Commons never had, noi?ftfe- 

: tended to have the right to do; whatever' the 

■prerogative of the Crown may have been in this'l-e- 

rfpeft, which is now at an end by the PaBd G^n- 

venta of the Union. But in the inftance referred to, 

^ diere is nothing oi mere power ^ but a fair exiercife 

•^ of the jurifdiftton competent to the Houfe -of 

Commons, wHile the fubjeft matter of it exifted, 

' \9h(ch it does Aot now in raft fince the Uaionitdok 

place. For that jUrifdiAion intitled the Houfew 

determine upon the right of a borough to Paf lia- 

• mentary reprefentation, as much as it did to de- 
termine upon the claim of any particular for of 

i voters within^ borough, acknowledged to have 
^ the right of rcpreftaitfation, to a Siare in the 

• tfesftion- . * ' 

y '' . • - ' 5tili 
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SltU in the oner cafe, as well as in the other, the 
rtibttfe was to judge according to the right of the 

fi^V'^and the Cafe, whether the claiming borough 
^rjaad^: enjoyed the right of reprefentation, and had, 
^orJi^d not loft it by difcontinuance, or any other 
.iegidrcaufe of amiflton. And fuch were the grounds 

of determination in all the cafes of fuch claims that 
•occur "in the Journak. To give or confer the 

• rights where it never had exifted, the grant of the 
: Crown was neccflary, as in the cafe of Farliament, 

iboroughs of new creation ; or an Aft of Parlia- 
' ment^ as in the cafe of Wales and the counties pa- 
' lAiiw, which were joined to the Parliament of 

Erf^htHd. In thofc cafes the Houfe of Commons 
> had'^nb jurildiftbn, bccaufe they were not cafes of 
^•Judicature but of legiflarion. 

i Therefore it is, that in all the cafes to which 
^tfthe jurifitidHon of the Houfe of Commons is com- 
tcfJCtent, they have only a right judicially to deter- 

•tmtne, virhethcr the parties before them have, or 

i Jiftvc not, that which the Law has made to be the 

: .ri^t or qualification i or whether they are, or are 

not' dilqualified by Law. And if there were any 

• toonfiftency in the confufed fpeech of the writer of 
^xhtiCsttJideraiions^ this is the only meaning of fomc 
^€if his own words : But he has no fooner faid them, 
. than he unfays them as faft as he can. 

^ ::• The gentleman dare not fay in plain terms, that 

* .the Houfe of Commons have a ri^ht under colour 
•of examining the qualifications of the EleSprs^ xo 

*. jdeteniMne ^' that^ a freehold of • forty * (hiliings- is 

not at iqualification of an Eled:or:in a <;:ouniyi 

iaod confequently, by a Tcfolution to deprive the 

freeholder of his right:. For which reafoa it 

. was, we once before faid, the freeholder en- 

- joys his right of ekftipn • independently of the 

* rioufe of Commons. Neither is it pretended that 
the Houfe of Commons, in examining and det^r- 

•'ijttining the qualification or difqualification pf the 

£,le£lcd^ 
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EhBedj cto'adjudlge that 300/. a;^ari^4iottt3fqbdi<2 
•fication for a burgcfs, ahd 6go7. for .a kciight oS\% 

(hire. Oft the ather hand, ^c do npt d^/thast 
. the Houfe has a right to examine and ddt^tebpe 

wpon the fa<5l, whether the pcrftia is^ or ju^i^^ 

legally polfcft of fuch a qUali6cacion ; ^dw]^ 
3j£ the E^ e^or has legal ly^ fr edy^ at>d, 

• cxerc iled. tiis rtgnt t>y voting. We oiHy Jsonnijay, 
tlTat therigHt itfelf is . rio otherways ful^eit 4jttB fibc 

. examination or detemjination of the^ Ho*4b, rthaii 
. that they can declare, that by the ,Law iCbch i^obe 
right; not that they can make;a right, or deidiiare 
any thing to.be a right, of gualification, 5id»^lids 
not fo by Law : Of that they cJiin m^e atraa^odi- 
. cation to deprive either Eleftor or Ekfted^bfi^C 
enjoyment or exercife of the right cpmpeteittiltD 
'them by Law, ',' ^-y^i^l. 

But under the general words, fight va^.^aJ^-^ 
cation^ thefe gentlemen include capacity ^t^.tnca- 

• pacity. 1 hen they mean to fay, that becatifo^he 
Houfe has a right to examine and.de terming. thd 
capacity and incapacity of the EleiStor andElofted, 
J hey may, by the authority of their own f cfojuii- 
on, determine or adjudge an incapacity : tfeat is, 
they may make whatever they pleafe to be aa in^- 
pacity by . the mere authority or their refoUition, 

We allow the Houfe has a right to ^ixainipe 
what is ^j^ L^«?' an incapacity, and to.try*tbt fa^, 
if A or B lies under it: And upon the Law aiid 
the faft, to determine whether A or B, is> capal^e 
or incapable. 'BtrtWe jnfift :Upon it^, thatit»M the 
Law^ and not th^ refi>luH(^ 0r*vf\\\ oi^A^l^ 
Commons, which makes -the incapa«:ity 5 ";a4)d 
therefore that the Law muft be the rule of thisi.cie'- 
termination as to tnfiapacity^ as iris of the dctteiai- 
nations with regard ^o^akficatiom^ And thattdhe 
Houfe can only fay iipon fuch a queftion ftirr<^, 
that by LaWj this or that i§, or is not an in^apa|:i- 
ty, and that A or B, is, or is not under it. Wc 

maintain 
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iilaintlln th^t the Law, and the Law only,' makes 
the iilpapacity, juft as it does the qualification of 
iforty^. {hillings, of joo/. or 600/. And the pror 
ticSsicf examming and detcrniining the incapacity 
isivcay (hort : For every man, every commoner, is 
A^QttWif; of tt'wWfl* r(f 4/ and hy Law : And if he 
^^tije particular * qualifications required by fpe- 
tialftatutcs, addis not, by Law or by fome ad 
tsE nfae.L^^, incapacitated or deprived of hi> com- 
<]ntn riglit, ojF'oif'th^ ppfljeflion pr qfe of it, he i$ 
'mIoc^' and caonot> by any refolution of the Houfe 
oof iGtafmmoDs^ be made, declared, or adjudged to 
^bciincapabk of being clefted. The Law, wliich 
iiiJhe; birth right ^nd inli«ritance of the fubjedt, 
-'ftands in fa^vour of Common Right; and he who 

* xllledges an incapacity againfl: any man, mud pro- 
duce the Law which makes it, and prove th<; fa(^ 

^.a{q)}}rit to the pterfon objeded to. 

V. '.So the ftile of the Parliament men," when debating 
"abottt'thf incapacity of the Attorney General in the 
^wignof James L was this; ", nothing againft 

t*i'kitn, but he n^ight be of the Hoqfe— -confide- 

*?!.'raible as he is a fuhgedt-— every freeman may be 
,*^ •cftofcn-rrthe precedents todifable him ought to 
- f^ I be flipwn on the other fide,!' 

fFfirs the courfe of judicature, and as a court of 
:^|VKiicature, and that only, the Houfe are afting in 

the examination and determination of ^n election 
' or return, or of at\y of thjs matters incidental 

thcfCtOi If therefore the. Hpufe of Commons, by 
^4? rcfoJution,.. adjudges or declares any man to j^ 
*^ ifttipablc of being dcfted when there is no ^ 
' L*aw rendering him fo, no Law JiatuU or com won ; 

they not only mj|k« a Law inftead of judging upon 

• and ^cording to the Law, which is their province 
•as* a 'Court of judicature, but they repeal the 
Common Right of the fut^edt, which is the fipft 
IWl highcft Law of England. 

^- >•■••.'••':•' \ This 
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TKe Haufc of Commons canfiotrefolye tnga^yt 
that A is notcapablev or that he is incapable^ ^> 
any arbitrary reafon they plcafe to affign, 7?h^, 
are a court to discern and D£tjirmin£, th^jt ^ ^j 
Lor/i Coke's parallel phrafe, difcemereperJ^epti^fif^i 
jiC Jitjujium. They muft refolve upon the La'ft -ftp^ 
muft (how the Law which crea^tcjs the incap3$i(yK> 
Otherwife the refolution is not ^ legal deter|iainte) 
tion, but an aft of power ; and participjwtesji^npgQ 
of a bill of pains and penalties than of ajud^^^^ 
decifion, . . «' . i{\ 

The fame rules' of judicature r.egul^t^ thf^>48tfi}H 
minations of the Houfe as to every other naaf t^ifAftra 
cideriral to the examining or determining |k r^^fA^ 
or an eleftion. The Houfe can refolve that .a, rci^ . 
turn by -a Lieutenant of a CQunty is no x^t^n: 
But they cannot refolve that the Sherriff is uqij jth^ 
returning officer, becaufe by Law he is. Th^ 
may punifh a returning officer for not executing the 
v^rit ; but they cahnot refolve, that a perfon (hajl fit. ' 
without a return, becaufe the Law requires on?,.! 
When a return has beer\ cafually loft in the carryipgi . 
the Houfe, onproof of the fad, have made a fubfti^. 
tiition for the return, as the court of Chancery^ ill : 
, fome cafes can repair an accident to a dee<} :. ^jjuf. 
that is not difpenfing with, but fubft3intifttit^|; Am 
retvirn. It is purfuing, not making or rcp^aljiig ji 

In one word,, the province. and the powe^ o^thO;v 
Houfe of Commons, acting in their capacity of ;j%r.j 
dicature, is, jus dicerey not jus faoere : And thfif^v 
needs no more than plain cpmrnqq fenC? %o uadiJi^;/ 
ftand that diftinftion. 

. This is no diminution of the power of the Houfe 
of Commons : it is the naiure^ the Law of judicd" 
ture. Exaqiples illuftrate every thing.. The 
Court of Kirig*a Bench, which has qo power b^^ 
that ©f judicature, ca/i determine, ^hatjyi out-laf- 
/ I cannot 



fclhflbf iridntdin ah aAion, becaiife, by TLaWy Kc &. 
idb^df^ the proteftion of the Law. But they can- 
Hotr'aBjudge that a fubjcft under no legal incapa- 
fciiy -Aall not have any legal remedy he is by Law 
'(^titled to fue for. They can determine whether 
Altar JB have a franchife iii a particular corporati- 
btf, • biit thfey cannot dSetermirie that a liege fubjedt 
tftnliet, or {Ball nbt enjoy any right, whicK by . 
\^*\it ftiay have in any community in the kirig^ 



' Td gd Back X6 Parliamentary judicature, th6 
HdUfe of Lords, (with which the Houfe of Com- 
irno^9 cannot decline being compared in point ojf 
judicature;) the Hj6ufe of Lords, I fay, have ai 
exdufive a jurifdiftion in matters of Peerag^, as 
:th(* Ht)ufe of Commons have in eleftions : Biit 
the' Houfe of Lbrds, in trying a claim of Peerage, 
c^fldt refolve that the eldeft ion of a Peeri ought 
Vi6iy or, without a legal reafon, that he iGball not 
fucteed to his Father, becaufe by Law he is th^ 
heir lof the dignity. If the claimants perfonajity i* 
queftit)hed, the i-uleS of judicature require a. 
4)r6Df *, if his legitimacy is objefted to, it muft be 
tried as the law dircdls in the fpiritiial court. But 
th^ right of fucceflion- itfelf, is beyond the reach of 
iaify^i^ttwef ih the Houfe of Lords to hurt it. For 
"it^Sttbt in the power of the Houfe, by ah arbitrary 
refoluti'on, to exclude a Peer 6-6m his feat. . They 
t^hot refolve that a" Peer (hall riot fit in Parlia- 
MeAt,' bfccaufe by the conftitutioh he has that right* 
Tiieycan only determine whether the claimant lias 
the right of Peerage in him or not. 

Hence in a cafe that has been qUoted on the 
jplpefcnt occafion, aiid nientioned but'notanfwered 
intfie €afe\ the Court of King*s Bench juftj[y paid 
Ihc^ i^gafd to that jftratige order of -the Houfe of , 
Lords", by which, without atrial. Lord Baabury 
•was§ <Jn a furmife of illegitiftiady, denied' tlie pn- 

Q vilegc 




vilqgc of Pec;rage. 'that gtcsit man, LpfcJ.Chi 
Jufficc Jloit, like a Judg?' pr,<^iRg ip «CQiifl:l ^ 
Law, and with the true' ipirit of an HjigliihraM^ 
rpiurnccj at the idea ofdcpfivjii^g ^iny fybjj^ftxtfthif 
ynb rights hut peV legem ferr4f9 k¥fl^Hm$^Hm 
rie unaerftbpd all the righQ p.f (1^ Xvpjedtvioi'Gii 
fecured ^ Law from aU incap9):ipcs% pr difi^erp* 
fonsj without or againftL^w; Ax^A th^J^&itciij^ 
would not try Lora JBaiibury f^^ ^ .Capital cringe 9ft 

a Commoner, while hehadtbeplea of PeerJ^pL,-)if 
the right to which fhp^Qufe of JLpixJf Qftiy cq\M 
take cognizance. . • -i-. 

*Tis equaily certain with rfgwd to mifftaei^e^ 
that the Houfe of Xx^rds in iilieir judicature ail 
to Peerages, can pnly judge, acc^f^i*^. t© p9m 
The Houfe cannot refolve' that ^ fubjed;) ':^)3A^ 
ho legal incapacity, is ii]icapab|e of being crea$e^ 
a Peer : Becaufe it is the prppog^ivc of tfp .Qow^ 
to call up any Commoner to the Houfe oi hoi^- 
On the other hand (for one inftance (ff ^.isfce^ptd 
ci^) they cannot refolv^ that a foreigner h' a^ 
pable of being created a Peer> becayfe if h ^gilaft 
An Ad of Pariiament, '[^) .^i 

'In the cafe of the Peers of ScQtland who obtainelt> 
Patents fince the Union, the Houfe inde^.dcuxt^ 
Wiined that fuch Patents could not give a feat ia the 
Brrtiih rioufe of Lords : But k \^,sl§ b^c^^i{s£^ 
cording to the treaty of Union, the ScptchPffer- 
age fat therf already by reprefentation, T^s, 
hoWever, was only determinipg thai; the L^iqr 
ftood fb : It was. not iiiaking a Law of Peerage^ ^ 1 
the rather men poned this cafe, becaufe it has Iiec^ 
thought a ilrong (^^termination, aijd may kpo^ 
in its nature, t;p. approach the nc^rcftto fedraa 
ad]udicatian Qf incapacity by the Commo.n$ a^ tl^ 
in queftion': .And we Ihall meet with ^ iimtUr W- 
capacity in t^e.pre.cedents of the Houfe o£ Cqhh 
itipnsy flowing aljlb frpi^ the Peera^^ of Spptkod ' 
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CHri;fiiKA;'rtn5'lS^f«ifee thii prbpcf hoticc wlicn we 
(xmeHtb ir. 

.u'/TJic^dcdifidrl^ifbbve-metiti^^^ only put a foiir 
fl^fHch* iiponf a pofidve L'aw^ fundamental to thd 
Uhiim, by^hich thfc ftatef of the Scotch Peerage 
¥to^^ttdtembiy flitedl It dnly adjudgcd.that b^ 
riikt Law*, i^hicb' was hbt td be changed by Parli- 
VMM ixStlfj no Peer of Scotland' could' be in th« 
Kfotr%>cf tdrd$ bothin perlbn ahdbj^ reprerenta- 
oik.^ And in that light, the cafe correfponds with 
^t^i^niinatibhs as to othfer' attempts by the Crown, 
%a give perfons a; ' fttit in the Houle of Lords 
i^on ' tRles repugnant to the Law of Peerage: 
Such ab creating Peers for life, and that r^re and 
ftmhge creation, aS it was called of a regular 
Jbdittby Harry VIIL who gave a patent to the 
jibboCof Tavlftock and his'fucceflbfs, to be one 
0p,*thci Lords fpiritual of Parliament^ though na 
Hwotiv and without a Bat-tony: Which, itwa^Tield^* 
lhe Crown could no more' do j than it could mako, 
S>caas and Arch Deacons, Lords of Parliament^ 
SC5, without all queftion, it cannot. Thele decifi- 
^asoftlie Hotife of Lords, exaftly agree with thft 
dtttrtnlnations of the Hbufe of Commons, thai; 
dstt^ claffes and ofders. of peribris, legally diiV, 
^taalified, are by Law ineligible. 

:liccd wie farther to enlarge? Is it not fufEcient 
tso'&y^ that it is the great principle which confti-l 
raises chtf true dillindiori betweien freedom an^ 
flavcTpy,* that a frefc govemmeht, is a governmenj; 
fy L>aw.^ where every man knows the Law by 
whSch he is to be judged, and the ftcurity of any 
right does not depend updn the will of Judges, of 
cpbn^a Law to be arbitrarily nidde by them. 

With the Writer of the Con/fderatibns^ we ar? 
jibt indeed lb' much difputing about a doiirinc,. a§ 
labouring to i?/?Wfr a fallacy. In words, he pro- 
&%s that the Houfe of Commons cannot make a 

Q % U^ 
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l^aw of incapacity, becaufe they are excrcifing'iiiiiJ^-. 
Judicature only : But his argutnbnt abjures thSg . 
principle. His declaration of the Law, is nothing 
put a making of Law : And he builds upon thft 
fandy foundation of the y^/^ e^cIu/tve]\Jin(di&pti<i( 
the Houfe. But of that I can make no other ifh- 
terpretation than this, fhat jt refolves all ri^ht'iife 
to power: And not being a difciple of Mr, . 
Hobbes, I cannot fubfcribe to {oLeviaihan a pHft- 
ciple. Power is no privilege for violence. It* may 
^give fome fort of fecurity in the execution, but 4^ 
gives no manner of right to the cqmmitting<^ it. 

Here, however, the Author of the C<?Aperfllt-i 
ly agrees with his fdlpw labourer: For ttt -the 
Houfe of Commons, even as a Court of JudkdftU^e^ 
[ lie direftly afcribes the efFeft o^ Jegijlative potirer \ 
^ at one ftroke cutting the Gordian knot which he 
.. cannot untie. He fays, fage 40,/». " In the pfCr 
*' fent cafe, the Houfe of Commons afted as 4 
. '^^ Court of judicatures in a caufe regularly ,b«br(5 
^' them-, their declaration therefore was thp ^dju- 
*' dicationof the Court J and theadjudicatioriofa 
^/' Court, having competent jurifdiftion, mof^'ef-, 
. «* pecialiy of a Court without appeal, h the l^w. 
,^^ of the Lani^ He does not reft here, for in 
^age 36, he conveys yet a harflier dpftrine if^poffi-, 
pie, in that piece of information mentioned for- 
merly^ that the Houfe have " from pxirticutar cir-r 
.. *' cumjlances and upon general principles of confiiluti- 
^« onal policy^ adjudged perfons incapable of being. 

,.' f^ eieffed.*^ ;: \. 

,/ I have before fpoke fomewhat of my mind how. 
:^ar ideterminafions of Courts make Law. That 
one determination, even of a fuprcme judicature^ 
does not, 1 am certain: For in the Journals of the 
iioufe of Lords, there can be fhown decrees dia- 
metrically dppofite to one another upon th^ fame 

^ individual point, and iii the conftruftion of one 

ftatutc! 
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datiite. Such d^rees, furely, were not equally 
tbiQ Law of the Lal)d, though both were intended 
|pti?«3 according to Law : For if the firft of them 
l^fl.been the Law of the Land, the fecond could 
p^^er have exifted; unlefs upon this Author's 
t^Mti that one determination of a Court of com-' 
p^t^t |unfdidion» is as good either to make or 
aijpr the Law a? an Aft of Parliament : Which is 
^ p^ipciple, I am confident, the Houfe of Lords 
.Bfty^? did adopt, and never will avow in their ju- 
^ip%tuce> though it is as fupreme as any can be. 
/ijQur Author's pofitions emancipate not the 
Jbi^Mife of Commons only, but all fupreme ju- 
^,^ic;,atures from the bonds of all Law what- 
,CxV«r. It makes the will of Judges, the Law of 
jCf^F^s; and fubftitutes^^//g^, inftead of Law, to 
' .rwlc; their decifions. But in what country was this' 
doftrinc taught ? Not in this free Land. If policy 
l& the Law qv the Quality of the judicature of the 
-^ ,|^pfe of Commons, which, perhaps, our Author 
: ; If^rncd from their old Journals; (we flatter our- 
, ;|^Jy^i? not from thofe of the prefcnt time ;)-^We 
. ^hape it is their peculiar prerogative. For if this 
.^a^^arcCs box of mifchiefs is opened upon the o- ' 
;.. th^ Courts of the Kingdom, the only comfort left 
-.[..-vj^illbe, th^t hope ftays behind when the evils fly 

. We have heard of a fhort queftion, 'which a ve- 

. . jnerable perfon, now no more, long the firft Cbm- 

ipojierofthe Kingdotn, ufed to fpeak of in jokCy 

^s the policy of that judicature'. But it is proba- 

, "Wy the firft time it has ever been heard of in Law: 
And;it is to be wUhed that nobody may ever know 
the hwkfs legal meaning of it. Whoever it is 

. x\i^t gives us fuch Law, woe be to him, and woe 
be to the policy of judicature : For woe will be to 
that Ceuntry where fuch political Judges five, as 
^c guided by pplicy. 

2 If, 
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-If, 2$ our Author fays, the adjudicaHon ot [^ 
Court of competent jurifdiftigh^ fubj^ft to nq,^^ 
peal, c2tD thatce the Law of the Land ; 1 do ^fi^ 
know why even Jbip, man^ ahd the drfpejifing fp^^ 
might not yet find an afyhim* amongft us, It^ f^^t^x 
tainly might without any difficulty if Charlejs^ti(^ 
Hd*s and Jame*3 the lid's Joidges could be raife^^ 
from the dead ; and, for fanftify ihgtheir iUegaU juj^gtt 
ments, by the authority of a fupreme jud'^cai:iuri?,f 
which i^ all that is neceflary ; the recipe of Qii^^r:^ 
Anne*sToryminiftry, (under whofc bleffed govt^pfrv 
ment Sir Robert Walpole was'incapacitaccdj vf^f^ 
only applied to' make a Houfe of Lords compOiibd(^ 
of fuch men as priiices of that ftamp could ntvttin ' 
fftiy age be at a lofs to'find'fbr their purpofei. 

^ To fay that the Houfe of Commons, in thfi^ ^fr 
crcife erf their jurifdiftibn as to eledion, oiaytj 
merely becaufe it is fole and cxclufive, upon po^r> 
licy or any other c'onfid^ration whatever but knoii^flls 
Law,- declare or atdjudge any perfon incapabk o^ 
being elcftcd, is to contend for a power whk^i 
by parity of reaibn, may deftrby the whole La^1{^fi[ 
of the kingdom that can poffibly come within; thp-* 
eddy of that jurifdidion. It is indeed to mak^ z>^ 
bafililk of that judicature of the Houfe of Com-M^ 
mons, to kill the Law, whenever it looks upoa'^ 
it. But fuch a power as the Law cannot live wiihj* 
cannot itfelf live k/ the Law.'^ 

Thofe men who can find in their heart fo tcf-^, 
Iq^ve the LaSvs of the Land, and the rights and) 
privileges of the fubjeft, at the mercy of any^: 
Houfe of Commons, the beft thatever did, or ever » 
can exift, fliould at leaft be kind enough to thcif^ 
country, to procure far the Houfe a perpetual 
fiipply of the fame infallible afliftance, that the-:: 
Church of Rome, which attributes it to the Pop^. 
to have all the' Laws of the Church in his breaft, 
has, for their own fafety, provided his Holinefs- 

with, 
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^1(JK by giving him the Holy Qhpft fyr his couti- 

"Such DoiStrine as thcfc ge^tlemcns ^s^y prove. 
Vetjr convenient, as, if it is CrftabliAi'd, th^/e will: 
btz fpecdy end of all controvcrfy alx>vK iftcfipad*, 
/r^f ^nd fuch fort of things : A;id, indeed^ there, 
ckh\K no fuch thing as any right to remain, how- 
^Ve^ fundanient^l it may heretofore have been 
.thoiight, which an incapacity can br^^tfi upon*. 
For if npne but the Houfe of .Conimons pan judge 
what is an incapacity, and they may judge as they 
pfeafe, it is no matter how much they judge a- 
^tnft right : They have the authority, ^nd their 
pdM^dr is gppd, how/ever iU thejr aft be. 
lit may not be foon that goqdpr wife. mPD> even; 
accuftomed to a fenfe of the value of their rights, 
will be brought outwardly to refift fuch a p9v?er:« 
Biit it will be as late before any, except yery bad 
or iuery ibolifti men, will inwardly approve maay < 
cf the ads which are likely to prpjzeed from ^. ; 
Tt^ fay the truth, it goes very near to reduring,;ill- 
. jWi^amentals to the ludicrous definicioii of thpmi 
Jofijg ^go given by a writer of great wit, ^' thai. 
*^' whatever a man hath a defire to do, if, h,e hat/ii, 
^^ uncojiteftcd and irrefiftible pow^r to eflfed: it,!^ 
•* he will certainly dp it: And if be thiiikcth he 
*^ hath the power, tho'h^ hath it nor, \yt will cer-,. 
•* tajnly go above it." ; ^ 

But we hope better things of our ineftimable 
conftitutibn, and things thac accompany the pr^-^ 
fervation of our mpft valuable rights* We truftl 
it is^,^ and that it is npt yet too late to maintain \t\ 
to be found conftitytional dpftripei-r^that . the* 
Houfe of Commons in it^s jurifdididn, and judi-/ 
caiure as to eledlipns, is bpund, and ever rnuft be . 
ritted, by Law. Which leads to enquire, as ano- ] 
thcr grpu^^, by which to try this branch of the 
qtj^ftionj • ; . 

■'' ' Thirdly^ 
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Thirtily, *' W^at is the law that gbv^rft5i^'iil6ti 
" ought to govern the Houfeof Commoni?i'*tft"* 
^ *' the excrdfc of the power, bfelotiging tothitt^<**i'^; 
** pacity, of which we havebeenfpeaKingV^S*^' 
" IS, in their judicature when deteritriining Up^'-- 
" elediohs and returns, and confequehtfy ^h^-- 
•' judging of incapacities : Which involves t^- " 
** confideration of the Law of Parliament v'^fc'iijft*'^ 
" it isj and how far that alqne^ or any otha* ^.^! 
•' cies of the law^ is the rule of their proc^fcd^ '^ 
** in fuch cafes*** * 7/ Sr.^. 

To prove that the Hdufe bf Cbmmcmi mtaftilfr^ ' 
the exercife of this judicature be bound by (btHlr' 
Law, were vain : For it is, as we have feen, irilpli* 
ed in the very nature of judicature; And if ther<i • 
were no. external or antecedent law i^rhich jtldgfe 
are only to apply, the office of a judge Wc^W' 
ceafc, and all judges become legiflator^; ' ' 

When it ii a(ked, what law gbverns this jtft^* 
cature of the Houfe of Commons, it might, ifhr^^ 
all reafon be fufficient for anfwer, to repeat v^IkK" 
has already been faid, — that whenever a particular ': 
cafe came into judgment, the Law which isprope¥ ■ 
to it, muft rule the determination of that .c1afe> • 
it being their office as judges to decide accojrdili|i 
^ M^ to Law. And it has not only been obferved, 'bat ; 
* -^ , is in itfelf very eafy to be conceived, how ^St ^ 
a concern both the common and ftatute La^ ^^ 
the land muft have, in determining upon the'^a*-' 
jicjty of rights and qualifications which come iiittf'l 
queftion in cafes of eleftions and returns, rfrict 
ftand partly upon cemmon Right and common La^V 
and partly fpring out of, or are founded in Afts of . 
Parliaments. 

To enter therefore into a farther detdil of af^ii, 

ment upon that head, would be both fuperfluou^ 

jiad naufeous. ,:I ihall only mention, bf the xh^f 

P^arliamentajy. a:utborities that might be cite<J iW-* 

. . cbnfir- 
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ccj^Cn^atlon of what his been faid, as to the fenfe 
P^iiam<:rH has had of the binding force of the com- 
mogk^l^w upon the Houfe of Commons, what Sir 
E^jiy^d Coke is mentioned in the journals to have ' 
fai4*||i reporting a conference with the chancellor 
ab^t/ja ^^tition to Jimes I. in the 1 8th of his 
rc®1> ^Xhac he had ahfwered the chancellor, that 
thf,wHo\ife had refolved, not to alter the articles 
wbi^ll w^re grpunded upon the Law of the Rioltx— 
Tb^Slyihey had not poteftateth addendi or minuendi. 
And when it was propofed, in the cafe of Sir John 
B^nfl$^' after his expulfion, not only to fecure his 
parJToff^ Jbut alio to fecure his eftate that he might 
nofrd^^ib of it. Sir Edward Montague anfwered 
in«theie words, as entered in the journals -, — ** Not 
" -t^/meddle with his eftate — no precedent : net > 
^^ [0isJivarrantable by the common Law** 

The anfwer, (hort as it was, had it*s effeft ; it 
mij^: an? end of the propofition. Such is the pow- 
crrpf the Law. And fo true was that ancient fay- 
in^'fiebs EO libtre agitabat quia nullius potentia fu^ 
p0f ieg^s erat. In that^country only can the pco- • 
ple^befjfee, where the Law is above every. other 
poyrer. 

tSb ftr however* am I from fetting up the authd- ' 
rif/ff^f she common Law, in fuch a manner as if 
Tj^lfi^'d to (huti battle as to the Law of Parliafnent^ 
xbftf '/hnarous term which has been' ecc hoed and ' 
rc^Tjf^hoed with fuch force. upon this toccafion, that 
t<>3?^- principally, here I dedicated this particular 
lui^ on purpofe to examine the \Veight of this 
great authority, this decifive argument for the 
p©wer and right arrogated to the Houfe of Com- 
mons. 

The gentlemen ^n the other fide hahre, rndeed, 
ixiade'd'^rt-^of Jpell of the Law of Parliament, 
an^iCsnchanted wand^ which caufes the moft facred 
aod inviolabile Slights jc>f the fut^oft to jump out' 
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qf their focket, as joints that (o,0'er a di^catipflu 

^c have not. fa learned the .con^riM^Qiv i'iiiil m 

tlie Law. of PafUameo^ is a very h^ auchlirJAje,': 

agr^tajid reipeftabjq birwEfi^. Q^ theLa^^^w 

the- L^nd; But as the Pa^Uameai yi^t/S^^ bgi^ ttV 

awo f.i;oper Laws and CuftoriiStv fo v^ appfeheiid: 

thefe, as all the ot^qr Laws? q£ ribc! l^ingdbji^ ,ex^^ 

for t):ie. prqiejrvation of tj^e righcf aad li^eFUQS cfi 

tlis pe^gl^) which tlic Parfiapaen^j itfdf waa irrfH*' 

tuted to. fupport and dt?fe»fj# Aod wb^icjver be' . 

tbe aiuhority or ufe ,of the Lf^w of W^hsimcnt^: 

we conceive, it >»;ill Ije ifoyndthaf thp affa/fi&fet^- 

cife of thq ]u4icaturia of thftvHpvifct ^ GQfnpfK>tis» 

or the determinatiop of p^rpicHlar pajafes coB:^)fif.i- 

tent to, their jurifdidioa^ refpeiStang e^i^ion^, are' 

the thing it has. bu? kaft.tadowith. - - ^' 

That we may not (to ufe:a vulgwr phf^) fecnr^ 

to fpeak withopt book-> we will -^.tnx^^M.w. tfte 

dpdb-ine to. be colleded frprr^tbe iKrriicing^>Q^tj|Q6n 

learned authors, who have prpfpflediy; troat^^dr-ofv 

the kx i^, canfuttudoi JParliamenU. bcfow <Jk- fmce.' 

Lorji Coke, down to. Dr, BlakiflftoQ?& aW^ and* 

uieful Commentary upojn the. t^^.q^ ^Epglwd-, 

that tnereby, (at leaft in the higheft and/moft: 

prcfper^ if; noc the; only jt^f^ - fen(^^ oAtHiiig 'dfe 

is meant; or underftqod, thanrtji^fe gfcat.pwooi-'^ 

plc3 which grow out of the cof^itHfifif^c^'mai^l 

siRd frame of. I^frlianient j; thofc; eftabUfe'^AJfagfdj 

and cuiloms of, Parlvaaifpt,w^ich. fettle: the. nisoder 

of it's fubfiftepce, aad the fortp,of:itfr.|]ii!QCQed^: 

ingsj I will adjd toQithat afc;eFtaiji.a{)d maric.ODfr' 

the; exjtent and limits af i^ pokier. , ^c^r omntpo^v 

tent as fis^rliame^t is, (by a figure of fp^effh,. iwitc 

wholly unexceptionable even in refpeft to itfeh^};! 

foirietijapBes.faidtQ be, it.Qughtrnev^rt^ijbe^ojrgQti^ i 

ten, that the ConstitutionIs above, i^. and hii^i 

dles.it; Aod if tbtt curb ever lo&s itliptmcr^ 

conft i t;Ution . itfi^, i$ . no ; Ioi^qc in \ bi^iilg 

•/ / V The 
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,Tfee Law erf Parliameht (but a little to diverfiff 
the idfea eiprcfled under a former head,) is. that 
whiciinioulds its form, bounds its jurifdiftion, and 
regulates and reftrainS its agdncy-, either in the 
whol^ branches jointly, or in any of the three eftatc$ 
feparatcly. It is ndt however fo eafy, by any gene- 
ral charaidcrrfticks, rules, definitions or defcrlptir 
onfe, to convey a diiiintft idea of what is undertlood 
by the Law of Parliament. A few indifputable ex- 
amples of it wiil have a better efFe£l to fet the mat-- 
ter in a clear light, than much abftraft reafoning. 

It is the Law of Paf lianieni, that though Parlia- 
ments cannot be abrogated, but muft be frequent^ 
yet they cannot meet without being called by the 
Sovereign j nor be opened but by the King in 
peflbfl, or his commiffion under the Great Seal. 

It is»iiow the undifputed Law of Parliament, that 
the .power of judicature, properly fo called, re«- 
fides in the Honfe.of Lords. " The proceeding 
" ODt the W'r?t of Error (fays Lord Coke) is only ^ 
" before the Lofds in the upper Houfe, fecuhdum 
" hg^fii^ confuetudiHem Parliament i.** 

liie ComniotiS wilt riot deny it to be the Lcm 
of Parliament y that aids to the Crown and grants ' 
of money muft begin in their Hoitfe^ And when 
th4' Conimoris, in the great conceft with the Lords 
infifted upon this as their peculiar privilege, and 
One d£ their fun^mentat rights ;' tney explained 
that to. vtiGZTi :X conjiani ujage or cuftom according to 
the principiefe of Parliartient. On this oecafion it 
wasv -they tcW* the Ldi^ds, that when they found 
the cdntr^ft pi* record for their exclufive ]udica-> 
jtur^, they would fhow them indorfed on the fame 
CRoH; .that for the Commons exclufive right to 
gt^ailt money. 

1 Lof d Cbke, - fpeaklng of the A& of Parliament 
for Iccuring the Freedom of Elections, occafi- 
rotfd hf tlfe ifealifh, coiTimfandrtient foiiled into the 
i R 2, Writs, 
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Writs^ not to chbofe Lawyers^ fays, thatA6bwas 
hut declaratory o{ the antient Law and Cufim of 
Parliament. • ^ 

The fame Author, when he mentions the antient 
anfwer to be given by the Commons, as to new 
devices for aids to the King, that they dare not a- 
gree without conference with their countries, 
adds, whereby it appeareth, that fuch conference is 
warrantable by the Law and Cuftom of Parliament. 

Other inftances of the Law of Parliament, re- 
fpeft the mode of its fubjijiing. 

Of this fort are thefe, that the Lords and Com- 
mons muft now fit in feparate Hoiifes that the 

Commons have the choice of their own Speaker, 

fubjedl to the approbation of the King :f^and 

that the great officer of the Crown who holds the 
Great Seal, when it is not in commiffion^ has a 
right by office, to be Speaker of the Houfeof 
Lords, though he Ihould not be a Peer — rrThat 
neither Houfe can exercife their own powers, un- 
lefs^ the other is being at the time, becaufe each is 
but a part of the Parliament. 

The following are inftances as to the form of 
Eleftions. 

Lord Coke fays, " after the precept for eleftion, 
'* there ought, fecundum legem ^ confuetudinem 
•* Parliamentij tb be given a convenient time for 
" the day of eleftion. And any eledtion or voices 
** given before the precept be read and publiihed, 
^ are void and of no force : Fqr the fame Ele6tors 
V after the precept read and publiihed, may make ■■ 
** a new eledibn, and alter their voices fecundum 
" legem & confuetudinem Parliamcnti.'^ 

Under the Law of Parliament alfo^ in fomewhat 
of an inferior fenfe, is comprehended what is 
ufually ftiled the Courfe pf Parliament^ or the me- 
thod of proceeding in accufations, petitions, bills, 
Committees and the like j the forms as to all which 

I ^** are 
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4ii»e;feitlfed by theeftabliflied u&gctand cwftom of 
Parliament. Therefore Lord Coke, fpeaking of 
Ibme antiquated forms, fays, ^* It was the antient 

^^i^I^aw and Cf^vm of Parlitment^ that when any 

'^' 'inan was to bo charged in Parliament with a 
*^ J crime, the King's writ was dircded to the ftier- 

; ^ riff, to fummon the party to appear before the 
*^ King in thelnext Parliament/* And " for pe- 
^^ titions.to be preferred inta the Lords Houfe in 
'' Parliament for the countries aforefaid, this was 
*' the antienf confiant Law andCuJiom of the Par^ 

>'- liament^ continued until this day." And peciti- 
<»$• being timely preferred, have been anfwered 
iy the Law and Qiiftom of Parliament y before the 
end of the Parliament. 

To fpecify no more particulars •, it is the Law, 
of Parliament, that there (hall be freedom of fpeech, 
and the King's name never mentioned, left it 
(hould reftrain debate ; and that nothing that paf- 
l^s in Parliament (hall be taken notice of in any o- 
thcr court. And it is the great and fundamental 
Law of Parliament, that the Commons may im- 
peach any fubjeft for crimes againft tlie ftate, and 
bring him to his trial before the Lords, 
'. To all thefe muft be added^ what, in my own 
apprchenfion, has the chief, or. rather, the only 
immediate relation to the prefent queftion, viz. 
That it is the unqueftionable. Law of Parliament, 
tiiat the Hpufe of Commons are the fole exclufive 
Judges in ;sill matters concerning their own elec- 
tions. 

But if this laft mentioned be the only part of 
the Law of Parliament, which has any immediate 
eonnedion with this bufinefs, dt may not unrea-r 
fonably be aflced, to what purpofe we have loaded 
ourfelves, apd incumbred otir Reader, with fo 
many other examples. .We confels it requires an 
apology J and the anfwer to the queftion is this. — 

' That 
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That we havtf ndt'dorie it for the fakis of reader*- 
of any learning, of whom, we rather beg pardon . 
for the interruption. Such Readers know whajr*. 
the Law of Pafliament really is, and are in naharr. 
^aed of being milled by a mere found. But'tfie' 
term has been fo bandied about, as a kind of #51- 
Jtical expreffion, and the gentlemen who build their - 
whole argunf>ent upon it, inftead ' (rf" taking any 
pains to explain what it means, have fo veiled |t ^ 
under a facred obfcurity, that it was really necef- 
fary to let it hefeen, that it might appear from ^t- 
fcif, that there is no myftery in it. 

The Law of Parliament has been held out as a 
JJ^dJlcky to cure every objeftion to all proceediagir - 
of the Houfe of Commons, in regard to declaring 
or inftifting of incapacities, only with a round af- 
fertion,, that by the Law of Parliament^ the Houfe 
of Commons has the right amJ power to declare ,: 
an incapacity by their own rcfolution^yf^^^ ; meao- r 
ing always, that whatever they do dedare to be m^ 
incapacity, is, andmuft befo, be it never fo much* 
without, or contrary to the Lofoo of the Land^ and 
to Common Right. This has been fo rlatich tb€ 
cafe, that it became abfolutely neceffary, for the? -.'• 
fake of thofe who wifh to fee the great poinr in 
queftion fettled upon it's true foundations, bul? 
are not themfelves fo co^verfant with conftituti- 
onal karning, t6 give a juft account of this fame 
Law of Parliament : And we thought it cooH be 
done^ in no way with fuch fetisfaftions as by poiat-. 
ing out from acknowledged authorities, fonFi^ oS 
the principal, arid mod: material exarmples of it^ 
in it's different orders and' degrees j by whkh any-* 
Reader may fee with his own eyes, and judge fin* 
himfelf, upon the authority andt analogy of the 
Law'of Parriaffient, what innuence i« is ©fin the .. 
prefent queftion, 

- ^ Now* 
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• Ntwr, that this^ has been dbne, it majr tic refer- 
red to: atiy one, the fimpleft wc can conceive to be* 
oar Reader^, what there h m this Law of ParKa- 
rritnt; or that can, by aay engine, be fqaeczed 
out of it, to authorize, or warrant this, dodtrinc, 
'That.the.Houie of Commons can, by it's owa 
refohition fin^y,. make. or declare any thing to 
^ 'be;att! incapacity^ or adjudge any man to be in*-' 
^^ tligRrie, upon another ground or foumdation, 
*^ ^bHide the> Law of the Land/* 

# 

Admiiiing, and we do not deny it, that by the 
Law of P,arlian%nt, the Houfe of Commons has 
t]),e exckfive Ttght to judge and determine in all 
mstttcrs of Hleiftions i wc only aflc, if it would 
not be r as good Ibgick, and as good fenfe, to ar- 
gue,, that bccaufe the Houfe of Lords have alfo 
their exclufivc Tight of judicature in matters of 
Peerage,, they might nots by a refolution of theirs, 
adjudges Pees, or the heir of a peerage, incapa- 
ble of fitting, in their Houfe, becaufe they were 
pleafed to think.he. was not fit company for rhem. 
S^ch. a poryerfion of the Law of Parliament^ is 
not more abfurd, tfcaait would be to fay, that be- 
cauie there, is,, what is called- the Crown- Lofcxf^ 
(firiifying fome fpecial prerogatives or privileges, 
which,: fori the intercft of the publick, the Kang 
hgsinccrtaihicgal proceedings) whichCrown-Law, 
is- as truly tipatt of the Law of: the Land, as the 
Luw'of ParK^jcoent, or any part of the Common 
Lawr^si: -*! iayjs tha>c bccaufe there is fuch a thing,i 
therejfbre, tlpe King's, judges: might, in any fuir 
where theCrown is concerned, make any thing 
they pleafedrto be Law for the King, and decide 
contrary^ tp'aliJ^w,- and. to every right of the fub- 
je^Sb, in faybuarnof the Crown ^- which would be a 
tyranny unknown,: even ' under the defpotifm of 
tlie; French: .monarthy; . 

To - 



>■' :•■ 



( "8 J . 

To demonftrate that the iHbnie of ComfM^kl^! 
have* not ihe right or power oomcnded-^foiliiil^^ni 
join iffuc upon that very artidb of the Law. io£J8afno:> 
liamcnr, upon.' which alone it is attempted .WulfOiq 
fupportcd.. For we fay, the only, power fbatioiMA^ 
of Parliament gives them, is ^ipcm^r .oijudi$4^tf-- 
which muft proceed yo^'a^Z/y,, determining ac^Sfii-lo 
ing to- Law^ and neccffarily excludes the pow^ of -^ 
making Law. We appeal to the very elementss'OfTj 
jurifprudence, to reft ify that y^^rt^^if can ohly^ft-' 
terpret and apply the Law. We call in lewiy^f 
known example of the Law of Parliament^ topf0ye). 
that by I/, the power of the Houfe of Cotflftio w, - ' 
in the inflance in queHiojayis bounded by theJbAwnx 
of the Land, and thccommon right of the iufejcid,'* 
and not left to their own will, or to any arbierjiiy' ' 
difcretion of theirs. We fummdn up the fiurft ahd 
fundamental principles of the conftitution, which^* 
proclaim with a loud voice, that the Houfe. ^o 
Commons cannot have the power attributed^ to* 
them ." And that the mofl effential ideas of the be-»» 
ing of Parliament; the widclt notions of the una}- ' 
terablc Law of Parliament, exclude it fromi th^o 
whole fcope of their moft extended jurifdiftioaanj^? 
authority. ' . . - , i.-^.fu 

- If, to borrow the words^ of the Lords in f heiW 
cbnteft with the Commons about another p^y^^aii 
the gentlemen will fliow us any contraft, and: If-;; 
cord, by which this heteroclite power, is, conttfaryt 
to all principles, rcfted in the Houfe of Cor^mwfc 
by force of feme pofitivc conftitution ; or, t^ '%r 
dopt Ihe language of the Commons thcmfclvc^ if 
they wHl fhew us that eftabliihed cuftom ahd uHiig^ 
of Pftrliament which warrants it -, if our oppoQtiiyft 
will but point out' a fingle book;upon the Law pg 
Conftitution, in which it has ever beoifaidf ^ that 
the power now claimed, is founded* in f he. taw.0^ 
Parliament, brirvany Law of the land, they ^inay 
'^:. iay 
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C17 ibmetbing that will defcnre an aofwen fiut 
the firft pre;enfions to power, to power appafencfy 
contr^idi£tory to principles ; pretenfions no fo6nqr 
propofed, than difputed; and pretenfions vifibj/ 
thwarifed by the plained ideas of the Conftitution i 
^-*Tliefe require IbnDcthing more than a mere claita 
or affbmption, fomething more than one attempt ca 
puTt them in Ure^ to procure acquiefcence or fub- 
mifiion. 

Tht Law of Parliament is not the Property of 
Parliament, or made for them only ; it is the eftate 
of the fubjeft, and all the people have an intcreft 
in it. Therefore it was well faid by the Commons 
in th^r proteftation to Gharle^ the Firft—*' That 
•* the liberties, franchifcs, priviledges, and jurifdic- 
•* tion bf Parliament are the antient and urt* 

doubted birth-right and inheritance of the fub- 

jcfts of England." And Lord Ccke in his ftile» 
not improperly fays, " The laws, cuftoms, liber- 
** lies, and privileges of the Court of Parliament, . 
^^ are the very bcart-ftrings of the cortimort- 
•* wealth.** We are all therefore bound, for our 
own fakes, to fupport and defend the juft rights of 
Parliament as we would prefervc and fecure our 
liberties, which have alfo been called the life and 
blood of the common-wealth, and are the great 
inheritance of the people, whereof the other is bat 
a part, and a part valuable no farther, than as ic 
tends to maintain the whole. But we muft take 
cfare that the two go hand in hand, and the one 
never incroach upon the other. 

With regard to the point in debate, the power 
of the Houfe of Commons as to cleftions and re- 
turns, we have Lord Coke's authority in the place 
dready cited, that the Ad: of Parliament for fecur-^ 
fn£ the unreftraincd freedom of elections, was but 
' jfeclaratory of the Laxv of Parliament. . His worda 
iti worthy to be obfcrvcd. He tells us ** thiat; 
•; S " ftrangc 



« ftrancre inh6yati6n in thc>!?Mts prcihmiting^ t$ 
.« choo^ lawyers, was wrought by tliilCl^T 
** tcrs, by pretext of aii Ordinance in ^hejl^r|ci'^ 
^' Hqufc. But that at the nc5ct Parlia'mem^ g;^ 

* ** the iyrievous . complaint of the Comrnons'i)^ng 
'" interrupted of their FR££-JfeL;t<rjON%^ 

« ters. which were (that is in their own Oatm^WIj3| 
<^ letters of JUJHce ^i^h Right, \t sfi2^tn^ 
.« cleftions fl^ould be freely^ arid indlfer^r^f^^^ 
, « without commandment 6f the Kln^;% ^r^^W 
!<* otherwife, Or bf;tf»y ^irW, whidh^; Syl^^^ 
<« Cote, was a clbfe arid pi-udertt falve/ nbf^qj^^^ 
** for that fore, but for ail Otheb in like^ ekfc^ 

1 iballfcave this ^quotation' to apply kfirS^i^^ 
particular parts. Suffice' it/ here to fay, I' to^.i;^ 
find tlie Houfe of Commons exrepted ^^^^m^ 
thofe by whofc commandment the freedom 6|^'e|fe- 
tions was not to be reftraiff^^. ' Lord Cokcl|j;j|g|^^ 
.prefsly»/that « he which w^s elieiblc pf V^^?|fs^ 
rights cQuid not be difablcd 'by the ordip'ap(^J^4jjC 
" Parliament in the Lord's Houfe. And in^,^?^ 

• naqce 6f the Houfe. of Lords 'wa|5 mor^ d^- 

. pofterous/ than an ordinance of the Hpu^^o^ 

Commons to the fame purpofe would 'be,' o^g*^' 

this, that .cleaions* of members of the .Hojaic ^ ^ 

Cbmi^ons feem Wbe a matter quite out ',of^ff8^^ 

; roacr,i)f the Peers. But if we would Fcf%5*gty 

; virtue of Lord Coke*s CatboHcon ; if we VgJJ^^ 

,h^ye a fure falve fbr every fort in a like ca^^^jpj^ 

' muft maintaiji this fundamental law of parlii^jCric*. 

. that was pftlyde'claj'ed,,^ a^^^ tells us, and cpnfermcd' 

bf ft<;ah£rferft 'flatute3 all ekaions mijllj)c. 

ffe9,'n6twithilafiding any comniiandment of /fiif?^^^^^ 

parity contrary^ to law by any power whatey?.rv,j*^^^i] 

A rcTotutibri of the Houfe of Commons i^iakitiig! 

' incapacities; which the law has.ncit made, is b\jf ,a^, 

ordinance pf Vhat Houfe i at leaft if LQrd.jS^i 

uhdcrftood ariy'tl^iiig of the maftef it can get no 

'" * ^ other 
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Qdier napo, . for his.d<;limtiQn of an ordiQance i^ 
**, tljtai' It waatcth the threefold conf^nt, and is or- 
••'^dalB^ by one or tw0 of the brancfiei of the 
* fcj^^tuxc.^ % thc.tlaw of Parliament, fiicli 
a§ drcnhance is not of force to bind the people ; 
iuio^t 15 a gqod caution ^ which Lord Coke gives, 
4| W^e ^tfuu and confidence proper to be had' in 
mi^^dfjnci^^^ ^^ alwsiys 

^j ^t>r6y^de!^ (fays h^X .^.^^ ^^'^ Lords and Com- 
^ ^nPon^ keep tncm v^//^i» /i&^ arcU of this taw and 
^fi^jfm ^ the parliament r The'fe indeed are the 
f^%^ula^urii\i ^qd If pithcr tloufc of parli; 
miSif. ^dpwn thofc barriers, they overlea 
mouxi^^ j^f th^ conftitution ; they, dp not limply 
^iP^ffli6^t power,, but they invade tlic right of 
d^^fiime^, and commence boitilities agaihft the 
<^A^[^Utioh itfclf. ^ ' . 

^Irt^ Law of Parliament IS adhered to as the 
ri^^fui^ o/ the power of Parliament, evcfy right 
^'M; fubjeft win b€ fafe. But if every thing is; 
ift b^'^ilhfkified under the name of the Law of*, 
'Psfriikttitnt^ which fhall at any time be ^ cUicried a^^ 
a t^(*wer' by either Houfe of Parliament, the wh6lq^ 
n&hti'blf tte^ nation mgy be fct a-float. That, 
'^uft''t)f tpmmofis which fubvcrtcd the Cdrifltituj, 

&i,^|iind from whofe innumerable difabllng Ex-' 
f^mto*i?s, the Writer of the Conjiderations has drawn, 
l2^ adifhotid^s for Escpulfton-mcapacitj — The/ pre- 
tctiife^ ih dcftnce, of their drdinance^ about the' 
l3tSitfi^;by which the Crown was ftript of one of ' 
i^'iii^ inidifputablc Prerogatives, *« that tUcy* 
•* ' ^^m thereunto warranted by the fundamental^. 
^%M^^of the tmdr ^ Had things tech in their, 
i&tuifaliftate; it was a dirfeft atj^jitk upon the Con-' 
ilitut]6h 3^ ' alid by not defending the meafurc upon' 
tlfc''ntl^6cffity of'thc Caie, in an unnatural ftate of^ 
tliJifigs; tiiey es^pofed aii Ad ncccflary for thedc;* 
f6ite of tKe People, xp. the reproach of beirig ^ 

S a wanton 






^anton ufurpation, iind a diagciroud ejcait^pfe 'bf 
pre tcnfion to illegal power. ^-5 '* 

I am not fond 'of appealing to any thing find by 

t!]e unhappy king with whont ihat Houfe of Cofti- 

-nions had to do \ being fatisfied that his o#n^4hd 

bis W(/Jr Father's arbitrary maxims of Goveplrteliti 

which firft led them to break in upoti the ftdted 

liaw of Parliament, were the fOurce of thofeli^i- 

ohal misfortunes^ which ended in the fiibvef0Sn^ of 

the Conftitution: Yet many a true wbr^^^id 

Qharles the ift, taught by Councilors more ftttted 

than himfelf, fay in his difputes with hii ParKtoicfat^ 

if he had been finccre enough to mean what ^CKfers 

put in bis niouth to pronounce, br fo well aefviJW^ 

as to adk as they made him fpeak : Arid I tanlhot 

help citing the words of one of his MemfoWkls, 

which exprefs fuch found Conftitutional Doltrine, 

as to the Rights of the Houfe of Camnpions, ^that 

aJTent, I think, cannot be refiifed to it. " Wfcat- 

''** ever Privileges (faid He) or Liberties thej^-'had 

^* by any Law, cr S^atutey the fame fhould be^irf- 

** violably prefervcd to them, and whatevel^ Pri- 

•' vilcdges they enjoyed by Cufioniy or unconirVuTd 

** and lawful Precedenis^ his Maiefty w(iui<!^ be 

** careful to preferve." - - 

LaWa^ Statute, Cuftom, or uncontrouted ' &nd 
lawful Precedent, are the conftitutional Pllfclft'of 
\he juft power of the Houfe of Commons. "But 
' to Votes, Ordinances, or Refolutions in defthjidki-' 
on of the Law, and fubverfive of the fundaftiAital 
mhts of thfe fubjeft, this language muft^^ ap- 
plied, though it be the language of an Uhl/Sppy 
Prince who died a martyr only to his violations of 
the Conftitutibn. *• Votes — (faid he, on'occafion 
o( the Militia Ordinance) *' which we muft dc- 
*^ clare and appeal to all the world in the point» 
*' to be the greateft violation of our Pri^ikrtlge, 
<* the taw'^f t^ Limd^ the Liberty rf tBeSu^eSy 
-:i c* and 
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;/** 4nd the Rigbi of Pariiament^ that can be itf»^ 
' •' gmed/' 

vd ! All yotesy whicli may in any degree incur fuch 
-^-^C^i^fure, are not alike dangerous in their eflFefiss 
: i)^t the leaft hurtful of them, is of evil example. 

JB very voce of a Houfe of Commons, that is con- 
:. 0^ to the known JLaw of the Land,^ is againft 

i(he Law of Parliament, for it is the firft Law of 

.PaifUainent, that the Laws of the Land are facred : 

♦ And /Parliament is cither direftly or indireftly the 

r /p^iiitain of them all. Every votq that attempts 

Htano^ke Law, or that deprives the fubjecb of his 

', '4i9Wmimri^ht^ which \^ undoing the Law, is contrary 

.'^-IP.flJpLaw of Parliament, bccaufe it is the higheft 

- ^aw of Parliament, that one branch of the legiC- 

, Jature can neither make nor repeal Law. - 

Indeed, were itotherwife, how could the Houfe 

H^f Commons, as the Great Conservator of the 
.. JgjfiERTiEs OF THEIR CouNTRY, thunder out their 

i^nafbemas agaii^il judges who betray the Laws 
i ,o# England, land bring to condign puniibmenc 

<|as they often have done) the greaceft offenders^ 
/ >w^o have dared to fubvert the Rights of the 

X. PjEOPLE.. ^ 

No votes of the fort we have mentioned, - caa 
^pre;tend to a better father (and it is enough to damn 
,€hem) than the infernal refolutions of that cxiara- 
gble Rump of a garWed Houfe of Commons, (by 
;ifl}at time thoroughly purged, of all virtue, thro* 
.rflafans of the grand fpecifick of expulfions and 
difehilitcs,) which fteeped their hands in ^hc.b^pod 
jctf • a King, whofe tragical caPfiftroppe^ though he 
did deferve to lofe his Crown, almoft turns a^ re- 
iientment from him, to the men :whp murdered the 
Conftitution under pretence ofseftftfnghis attwipt 
to overthrow it. To the rcfoiutipn$ pf thofe men» 
however, we muft do the j oft Ice jo^acknowledge, 
fhieywcre regular j^ndiy^tenfiijtiqs^^ for they re- 
• ' ^ folvcd 



'1 ' 



* "* 



u » 



sf 



H» ■ I 



C »34 ) 

* . . » 

fsi^ftd &ft, Y that the Commons of England al^,. 
•* £»xd>kd in Parliament, had the Supreme autKor^. 
•^ rity of the nation ;" after which it was Vftry, 
fafy to f cfolve, as the next did, ** that wuaifoc-* 
•^. w was enabled and declared Law by tlie Cdi 
^ Bions of England aflemblcd in ParKameT^ 
(which byr declaring what they did, they- manifSOt-^!^ 
id tbennfelvcs not to be) " had the force of t^^^* 
^ aod aU the people of this nation were tin-,^ 
^ eluded thereby, akho^ the confcnt and contfirT, 
•• fence ^f the Houfe of Peersr be not had tftiVc- , 

A iofter notion of the power of the Hoirfc.t>^j 
CDminon&i twill-' borrow from the words of tttax^ 
lery Sir Edward Deering, whofc early cxpalfiSn' 
hjf thefftme Hoiife of Commons, the writer df the. 
iitffid&diipMS^ has celebrated, and . from one ^t^ 
tfaofe fpeeches of his, for publl^rog of whicH 
ivas^ expelled^ and difabled according to thiirf^ 
ntt From which, by the bye, we may judge if tHe^ 
i|ftf it and temper of fonoe of thofe difabling iz^'^, 
puUionS) which are quoted from that Parliamen^^^' 
2ssutkorilus Md precedents to us at this day. I^^^ 
the debate on the declaration for reformation inP^ 
oetcain articles of religion, in which the lords re-'^. 
&&d to concur, he thus exprefled himfelf.- ^ '' 



^ -The intent of your . order to me feems douBi- ^^. 
•*~ful> and therefore I am bold, for my own-iai^^ 
** ftr,u£tion to propound two queries, ift. How far ^^ 
•* 4m order ef tbts Houfe is binding ?" / ■ ' ''V ^ 
•* Yoiur orders (£ am out of doubt j are powerful^ " 
♦^ if they be grouhded «po6 the Lawj of tit 
^ -f^nd. Upon that warrant we rtiayty an'or-'^ 
^ 4er inforce any thing that is undoubtedly (6' 
♦* §Munded^ and by the lame rule, we may abrci^"^ 
^ ^gatewhatfoeyer is introduced contrary to the 
^ undoubted foundation of our Laws. But» Sir^ ^ 
^ ihift' order is of another nature^ another temper, ^ 
, ' efpea- 
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** jb§)eciany in oncp^rtof k^ dfwHch ifli.^ 
^\ hx at fome otlicr time. iSir, there want not 
** ^^ome abroad, men of birth, quality and for- 
**^j:une>,fuch as know, the ftrensth of ojir Totes 
<^|iere,, as well as fome of us (I ^eak my own if^ 
. firfnities) men of the beft worth, and of g094 
.^alTiftance in lu, and no way obnoxious to in^ 
^,T][icy know they fcnt us hither as their I^i^b^ 
^^jjEj^s. to make and unmaki Laws : They know 
.jJicy did not fend us hither to rule and gpvear 
tnern by arbitrary^ revocable and difputable tjr- 
•^^(fnr, efpecially in religion. No time is fit fijr 

^^Jfl^V ^^' ^^ ^^^^ ^^ unfit al %iap 1 ^(^ 
*^, tOf be inftruiled .herein.** 
,Jf- am 'happy fuchaipeech has been pr^fenrcd— 
the fpeech, of a Member of Parliament, cxpetlol 
and difabled bv a Houfe of Commons, but fqdi 
a Houfe as never was before nor fince, and I trufl: 
iv|il never be again j, without father, without mp- 
tKcx, without defcent. I love to fpeak in tlie 
language of paft times, and am much .better pjea« 

" fci^^to ufe the words of good men, who have Uorcp 
jtcftiii^ony for the conftitution in bad times, thaati 
to jcali.in Kings, who have wounded and oppreQfai 
it 1^ Though that charadter renders their witnefs 
unexceptionable .when it is in favour of Law and 
Liberty. . For which reafon J fcrjuple not, on<Jc 
more upon this head, to avail myfelf of n 'roy^ 
Speech found in the Mouth of Charles the Ud. 
Whop I fhouid wrong much, or rather fliould ia- 
ju^qjthe confthfution more^ if I cited him as a pa- 
troii or friend of it. That Prince who, as a Kioj& 
did": not defcrv^ better, and, as a man defcrvcd 
niuch worfe than his beheaded Father, fram 

• whom.bd was more cjiftinguilhed ,by his leyity, 
lewc^eis and bet^ter fortune, than by the .virttife of 
rincenty^ he too,^ was fopictrmes i^dvifed, what^- 

' ver';h« meant, to fpeak a' little of the truth to his 

Parliament,, 
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Parliament, and with the Speech in which Ijcjj- 
pcned that held in Oxford in 1680- 1^ he jgivify?^ 
them a piece of council, in doing which; I niajcp . 
no doubt, he fpoke more for his own fak^^ than 
cither for hh Parliament's or his pepples, V^' ^'^ jf,/^ 
" conclude (faid he) with one advice to yoij, t^q[C^ 
" the rifles and meafures of all your ^^/<?J, mayoel'' 
** the known eftablijhed Laws of the handy wh^cji.' 
** neither can^ nor ought to be departed from, !~njjr . 

cbangedy but by Ja of Parliament i AndXfljiaijjf,,. 

(added he) the more reafon ably require th^t yP3?.. 
** make the Laws of the Land your rule, bcgaufe!^ 
** I am rcfolv^d they (hall be mine/* n.. -,;,- , 

In what has been laid, I . hope I flxall no| pe . 
accufed of fetting the Law of Pajrliament and tfiet 
Law of the Land to loggerheads ; or of exalting 
the one in order to put down the other. , I in- 
tended nothing lefs ; and if I miftake not, neither 
my argument, nor my authorities required that 
thefe two fhpuld be at ftrife with one another* . tc 
is my opinion I found them, and I imagine. I 
have left them in perfefl: harmony together, mii-. 
tually fuftaining and fupporting each other. And 
from the view that has been given of their natujral 
relation and conaeftion, the Reader may, I flatter 
myfclf, difcover whether the Law of Parliament, 
as it has been explained and illuftrated by.exam:^ 
pies, either alone^ (which is the way it is ftated 
the other fide) or conjointly with the Law of tl 
Land (in which view I havdchofen, and the coii- 
fiitution, I, think, warrants us to confider it) doe^ 
authorize the: power contended for in the Ho^uie 
of Commons. 

The gentlemen have told us, the Law of Parli- 
aipent is part of the Law of the Land. But for 
that very reafon, it mud be confiftent .wich^ and 
not deftrudtive of It : For the fymmetry of this 
beautiful conftitution does not admit of parts fa 






( 13? ) 
ifi^ imM or fo i}i put together, as to have them 
eu^B^^ one another's throats. The truth is, the' 
geimemea themfelves feparate and fet at odds the 
t^^»^ix4ifich cannot be a true reprefentation of ei« 
then^ though they were ncceffitated by their argu- 
tneof,, to give it as the beft they had to oflren 
^w.\rtife.up the Law of Parliament to deprefs 
tMiJivr of tifie Land. They make of it, a thing 
th^folrirtoipi and tramples upon the other ; vety 
fiS^^d to that ftilc of myftery into which they have 
«|j^il^iiorphored it; The L»z^ of Parliament over- 
.^^W^ the Law of the Land, and Hke one of the 
warbles gravis umbr^y with tn unbenigh umbrage^ 
eiiervat&s and caufes it to ianguiih. But while we 
are f^efent with the Law of Parliament, we are 
not s^Sient from the Law of the Land. Both thef« 
'luh^iharies adorn the hemifphere of liberty, and 
.laij^fe the fyftcn is convalfed by the violence of A- ^ 
-^aiUn^ they will noteclipfe one another* If they 
(id, darknefs and confufion muftrcigh wheretheir* 
kiraJly -fays, each moving in its oivn proper orbit, 
filould enlighten and chear, guide and direft. 
; Aiiier all, I am aware it will be faid, I have 
•^gbt' one part of the Law of Parliament, the 
^fetermmarioivsoftheHoufe of Commons, which, 
J^ four Authors argue, bein^ the decifions of i^ 
CSi^h^ competent jurifdiAion fubjcft to no ap^ 
pi^l;; triake Law, and conftitiite, or at: leaft fij^ and- 
•afctrfeSn what * is the lAii of Parliament, and 
the j)ower$ appertaining to the Houfe of <2ommoh3 
;by i^t Law : Jt\nd I ftiall be told I havt recogni- 
-isad as part of the Law of Parliament, the epr^ani 
uffigf €md cuftom ^f farliamznty upon which the 
Cbrt^^ grounded the claim to one fimda-^ 
iHental right which I have ac^nowkldged to be juflr, 
5nd i have alio cited for eanJiHufhnar doGiriM 
the words of King Charles h w^ierdn he ac- 
xpm^^dg€$\ that whatlojt^er privilege^ the Houfi 
f of Commons, enjoyed by cu/iamy crunc^roidedy tnr 
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tawful pr^ceient^ ought to be ; caiiMly .pFcfenred 
Upon which ground, I havcalib ventured p^jgi^ 
it as my own opinion, that the power of expi^lft- 
on is foeftablifhed by ufage, cuftom anduDobn^ 
trouled precedents, as to have become a*p^t of 
fhe Law of Parliament. ^.; 

It is ail true, and I retreitt nothing I havje i^Md. 
Here, alfo, I am ready to .join iffue with the 
gentlenien on the other fide> aud therefore ibali 
now proceed, to the . * • 

Fourth, and laft ground, upon which it was. pro- 
pofcd to try the fecond . branch of the qiuedion, 
afid;whichv asl'laid, is pwperiy a biaoch iof .the 
laft ground, but, as I intimated, I chofe to mqp* 
tion it by itfeif, becaufe of the importance it wou^ 
be thought to be of, namely, " the precedents ,of 
general refolutions and determinations of xkt 
Houfe of Commons, which have been afted^.j^is 
fufficient to eftablilh a power or authority ia the 
houfe, by their own refolution.fingly, to adjwJge 
perfons to be ineligible, or to difcfualify them to 
fcrve as Members of Parliament." 

* This brings direftly to the confideration of tfie 
different claffes (of which both the Author of t}ie 
Cafe and the Writer of the C^nfideratipnshsiv^cg^v- 
en us each a lift) of perfons whom the Houfe of 
CorHmons have refolved and adjudicated to be not 
iligibk or difqualified. " . » ^ 

The pofition of the Author of the Cafe^ hy 
^* that it is by their refolutions onfy^ that perfons; of 
*' various claffes are at this, day diliiiia66ed ^'* in 
' prooflF of which he offers his lift : And tbe-prepo- 
fition is plain and explicit enough to. mean; that 
there is no Law^ other than that made by th^. refo- 
tution by which the perfons of thofe clafies a^e dif- 

* qualified. The Writer of the Cot^deralioMSj is 
' fomewhat more ambiguous in this article* He is 
1 to (how, (as he cxpreffes himfelf in hisSthp^e) 
' " that the. Houfe of'^Commoos have at all times, 

" without 
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• • - • * 

** 'ip^^ithout objeftten or controul, cxcrcifed this 
•* jilHfdidiion of declaring by their own refolution 
** J^tb-i ^"^ without an A6t of Parliament, what 
** the Law is as to the eligibility or difqualification 
** of Members to ferve in Parliament/* 

But, notwithftanding the ambiguity of thefc 
Words, there is, in reality, no difference betwixt 
this Writer and the Author of the Cafe, And I 
ihuft beg it may be remembered, that Cas has 
been made abundantly evident) however, the 
Wiriter of the Confiderations in fome places expref- 
ft^ hirafelf, he in the whole fcope and tenour of 
his afrgument, means by the Houfq of Commons 
idectatifig what the Law is^ their making the Law 
themfelves : And if he did not mean this,, there 
^ould be no fenfe at all in his reafoning. As to 
Ms words juft now quoted, they are, whether de- 
lighedly or not, inaccurate in the higheft degree. 
!Por it muft indeed be a very confufed head, that 
Wtttild think of calling for an Aft of Parliament to 
fchible theHoufe of Commons, or any other Court 
of competent jurifdiftion, to declare what the 
Law is, in a'Cafe legally brought before them. It 
is inherent in the very jurifd*£tion fuppofcd, that 
therein do this without any Aft of Parliament. 

But then (and it is here this Writer and we 
paf t •) the Houfe can only declare that to be Law, 
which is fo by force of an Aft of Parliament, or 
of fome other equal authority, fuch as the Com* 
men Law is. In order therefore not to be mifled 
by this AtiTcra BcrtaliSy inftead of minding the 
Writer's loofe and defultory manner of expreffion^ 
by which he puzzles his Reader, and I am apt to 
think confounded himfelf, we muft nicely attend 
to the point he has under taken to prove, which will 
appear perfeftly to agree with the pofition of the 
Author of the Cafe. That is laid down fome what 
Wore clearly and explicitly in the 5th page of the 
* ' ' ^ T 2 . Con/iderations^ 
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' Conjidetations^ as the fccond h^ad of 'Cnqiiiryu ;Tit» 
In thefe words, " If they (tlic Hqufc of ^©m* 
*' mons) had a competent ^nd e]i;clu&ve judfc^if* 
** on to determine the queftipn,. (niea^ingrutlie 
**' queftion lately decided upon) yet, wJl^i^er 
\^ they are authorized by th<? \jvff and Ufagfe)Df 
Parliament, to declare by their own r^ijuti^, 
any perfon incapable of being >elf(9:e<i wh^>;s dot 
incapacitated by A£t of P^li^inent^** .Wfce*^ 
if the Writer had, inftcad of the wprds iy,^Ji£t of 
Parliaffienfy faid in general, ,ly L<iW i or if fee Jbaa 
added to his own words tl^efc others— iw^ ii0it^{:i»^ 
da^aciiajed h tbe^Law^ of (ke Lfp4 j the ri?al li^ef* 
tloii lie^fiad to confi^er would h^rTC been fakl;f.an4 
Cbmbleatiy ftatcd. And I beg leavjB to fay, wijb- 
but Vach an alteration, it neither is fairly ftated^.^r 
tin be juftly argued upon : For ar) Ad: of JP^Bftr 
fneht is libt the only JUiw of the Land, .smkJ- tbercr 
fore not the only thing by which a perfon caii be 
jnc^^P^citated to ferve as a Member of ParUaos^j^nt, 
* The reafon why the Writer of the Conjiderptipstii 
Wduld iiot compl^at the queftion, hy tHie addltibo 
with which I haveTupplied His imperfeft Itatfc w 
ir, will be very obvious, when we come t:0 xhs 
daffeS themielves; becaufe upon this little^rVf\mX 
circurrtftance of .th,e authority of the Lay of ti^ 
Lind, all the claffes that either h.e or tbe: AuiMr 
of the Cafe have cited, mod clearly hu^ge, a.Qd $hs; 
diiterminations thereupon are fully rup]^rtp4 ^d4 
juftified, as We ihall prefently go pa toflvpwo r. •: 
' Two general obfervations^ jjoweyer, | od^flt^pfifi^ 
mife, before eM^^ upon the Cafeaj ancJiitll 
only to rec^i[,the ^tt^niipi). to.th^ Jftate of tbe;gciir 
Jlemens argument. Both of them fpr eyerjSPI^ 
^und the authority "ugon ^hich the Uoui£bt:.^ 
ijCpmnions ad' as ipdgcs', or, ja other w<jfds,.th(p 
f^iixct and foundation of their cxclufive juri^i^l; - 

eh, with the rule by whifiJhi they arc b6un4 footer 
' ' termme. 
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Kn-mine. The haw of Parliament m^y be faid to 
•Jbe die former^ but L^w in general^ or the L^w ^ 
th Land is tht latJer. So the gentlemen, and 
faxupuMj the writer of the Con/uUratiohSj in 
ff^a^kig of their difqualified claflls, adopt this 
ibrt'of expreHk>n. *^ The Houfe determined 
f^t^tttbtft is the Law of Parliament f or jdearrfiincd 
i?t ti«at this was (o by the Lote^ ^/ P^rliamenS.'* 
But whoever takes the trouble to look Inip che 
Journals, will find no fuch perms ufed there. In 
f)»e debates upon cafes of inc^pacity^ the pbrafe 
^ed by the Parliament men is, >^ This is^ pr 
*^ \t not warranted ly Law^ or by the ccmmaH 
11^ Law:** Of which, inftances have lien (nention- 
ed as we went along. Ajn attention to this real 
dtftin^Hon, but obviouf confufion in the rea- 
Ibning of both tjiefe Author^, wilj be necef&ry in 
•the iequel. . 

'-' The other preliminary obferyation is this: 
Though I am myfelf iatis6ed ail the clafles of di£- 
'qualiiications cited by thcfe authors^ are capar 
We of beii^g reduced to the Law of the Land, 
dnd will be found to be grounded upon it ; yet 
•^he gendiemen muft not underftand it to be ne- 
^jC^ary to pur argument^ or a thing we are bound 
^ Uiidertakje to juflify by fufficient grounds in 
i^^ aU the determinations, ip the Houfe of Com- 
iniiona with regard to difqualifications, or any other 
iubj^ whatever. The laft indited were, a t^fk 
potto he undertake!! by any body. But what we 
pS&^ij and are warranted to maintain, is this. 
Thai whether the Hojafe determined juftly and 
;^ccdrdi|ig to Law or not^ xht Law was the only 
jground they prietended tp gc) upon in their det^r- 
^inatio^s: We mean the Law /« /wr^ A aadnot 
^h^t thefe Authors are pleaffed to call the Law of 
Parliammfj to which they confine every thing- 
"^^^ affirm the ruU (tf determin^ion always was 

fuppofed 
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fuppofed to ht4LawinMngy znttctdenu tn^^^ 
ternal to the Houfe of Commons, and to^tfit&ff 
own Jingle authority ; and that they did not-^{)i^cS 
ttend merely to refotve incapacities, or to makfe^^ 
declare them fingly, by force of- their refoluriiihfi[^ 
without, and independent of Law. '^*' 

TJiefc obfervations premifed, '\ve (hall takS^B? 
ckfles In the order in which they are men tiotiei'fe^ 
the Writer of the Confider anions. And hii ffrft 
clafe is, Aliens^ which the Author of the Cj^ xBSb 
cites, but fays no more of it than this, Tnat ^it 
was refohred, the cledion of Mr/ Waltcfr Stewart, 
being no natural bom fubjeft, was void. ' ^ 

To Ipeak properly, and according to the di- 
ftin&ions we took in a preceding part of thefe 
^ papers, this is a cafe of want of ca t acity ^ rather 
^yyi than of incapacity: F6t* an AHen, is byftate Jartdi 
condition, civjlly incapable of any Ihare in tiri' 
peculiar privileges of the community, not having 
a civil relation to it-, /^n Alien, if I may be par- 
doned fuch an expreffion, has no conftitqtibnil 
blood irJ'htm. * *^* 

The Writer of the Conjiderations firft menttorrr 
the queftion which arofe after the acceffion of Kih 
James the Ift. Whether Aliens were eligible, in 
a doubt then made, if even Scotchmen naturaliirfdi 
could be admitted to fit in Parliament ? But n^a- 
. king a leap from that fubjeft, he proceeds to tell 
1 us, " That in the debate on the queftion, whether 
^ " a Scotch Peer could fit. in the Engl^ffi Houfe of 
" Commons, in one of the moft able and moft 
( *' conftitutioAal Parliaments that iever fat, no man 
•* ever doubted the rightof the Houfe of Com^ 
*' mons, to determine « what the Law was, tho* 
f '* no Aft of Parliament exifted on the fubjeft." - 

It muft, indeed, have been a very unable Par^ 
lament, and very ignorant of the conftituiion, 
which could have dream'd of an Aft of the Pai^la- 

ment 
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(gf/^'oE England, exifting with regftrd to Scotch'* 
1^^ ;wlv) were not fubjedts of the crown of En- 
^^d^ .their fittii^g in the £ngliih Houfe of Cona- 
ijilf4h before the union of the two crowns* 1 
^QU,14 fufped, when the Writer of the CorifidercU- 
ons cotnpoied this ps^'agraph, he was looking up« 
o^a^ A& of P^liamenr, alluded to in his work, 
1^4^ in the (end of Charles the lid's reign, for ex- 
q|u4ing Papiits, which) by what blunder,; I know 
^, very abfurdly binds the Peers of Scotland, to 
take the oaths thereby enadbed. 

. After the union of the crowns, when any que- 
ilion occurred about the capacity of Scotchmen C0 
lit in the EngliQx Houfe of Commons, none but a 
very unlearned man could doubt of the right of 
the Houfe of Commons, to determin e what the 
Lawwas. But Hill, they coutd^then, as well as 
now, only determine what the Law in being was ^ 
they could not legally make a Law by their refolu^ 
tion \ and iho^ no yiS cf Parliament exifted on th^ 
fubjeff^ the whole Parliament could never have been 
fo unread, as not to know, that by the Law of Hn- 
ghuidy and indeed by the L aw of Nations, one 
that was not the liege fubjeft of the crown of En- 
gland, was incapable of xhe higheft truft and pri- 
vilege a fubjedt could hold or enjoy in the 
%gdQm. 

. The Writer of the Conftderations^ on mentioning 
the particular determination cited by the Author of 
JheCafe^ by which a Scotchman, ^j«/^ »tf/i^j, was 
excluded from the Houfe of Commons, reafons 
thus ; " It is not, fays he, a fufficicnt anfwer, to 
iky» this is the Law of the Land : Aliens are dif- 
abled by the Law of the Land." . And with fome 
air of exultation, rather too hafty, he " begs to 
" know from whence they coUe^^ this to be the 
" Law,, but from the refplutions of the Houfe of 
" Cpinipons?" ^Adding, /' it will appear from 

"the 
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^* the next head, that difabHittes created iny^Atfe 
^^ Common Law, and by Law of ParimnieQt^^'aiA; 
*' not always co-extenCve." To which he *fllb»f 
joins thefc'other un-anfwcrabk ^eftions^ ^^ Wha* 
entitled Scotchmen ^^Tftf//, to be eligible i^^ 
the Houfe of Commons before the union i^'^l 
^ fuppofc he means the union of the erowas^^tlKr 
^ the (ingle word is now genendly lifed to e^preft? 
the union of the kingdoms) "Was it by. AflrroB 
" Parliament? if not, by whom, and onwhatt 
** foundation was the Law fo declared P .::;:.- :/^ 
If I may nuniber myfclf among t heiir^ athsded 
to in the^firft of thnfe queftioAs, I ai au trccly«XM 
(w er, it wou ld never have enl^eyed ifito my m} hd-tA 
sK mlebi ahy thtntf whatever to be Law, froln' morg 
rciomtians'Of tlM? HoufeltfCgmmons oj 
at prelcnT, I am " fallshcd, aad hope I -have Aid 
enough to ihow, that all difabilities are created \rp 
Law, and therefore, that there can be no difie>^t 
fence as to their co-exten(ivenefs. ^ ;: 

But with regard to the other puzzling quefttV 
ons propofed by this Writer, I will anfwer ^bein 
only by alking him fome. Did the gentlcfliaAi 
never 4iear of the famous judgment as to the^^^f^ 
nati in Cahin*s cafe, as it is called, by y^hic^fl^ 
was, upon the opinion of the judges of £i%^^{)4ii 
in the Exchequer-Chamber^ refolved to be Ii>^i, 
. that a Scotchman, born after the union 0^'^^ 

**/. two crowns, being born within the allegianf^-of 
the King of England, was, by his birth^ nature* 
lized 9 I am not now going to difcuia i;be ni/eric^. 
of that judgment, or the part King James t^k 
in it, upon which I have fomewhere read this f^ 
tyr, " That fuch power is in the breath of Ki^gs, 
and fuch foft ftuff Judges made of, and thai: 
Lord Chief jufticc Coke, by whom^tbc judg- 
ment was reported, was fit metal for any ftan^ 
royal/' . It is fuiHcient for me to fay, this wjis a 

judgment 
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It *of ^*'the tMttipctent'-jutifdiftten (which 
^entkman^ lay makes Law^-ahd I only argue 
laAlte -pt'opcr^way of tiying what the Law is* ^d 
a|i|tf^iYg it) and therefore the Law was to be c<^1t 
fefibed:)dfewbere, than from the refolutions of the 

' Bottfe of Cbcnmotis* 
'oltrt)igiitvaifo asflc the Writcrof tke^GofiJideraficns^ 
rlir^iitfKpc&nghimixxbt a ftrangcr to theCourtrs bf 

^^8bntoBoiT-L2iw;« hisr parliamentary knowledge }\z% 
'ilod\jyat>^retfched ^td two great cafes, adjudged in 
Parliament .wichin?' tbefe very' few years, -in which 
ib^^deas;dex::il}ed opph the Common -Law, that Per- 
Ions 'bdrji' wkhdb t;thei allegiance of the crOWn, not 

^tttrdiMten of n^^ral born fubjefts (Who are ex- 
isted by A6t* of Parliatnent) are, in refpeft -of 
ihsitftOie^ and by the fundamental principles of 
l^Hm, as ha'^ing i^o^ natural allegiance to thecoun* 
try,>iiHJapable to mke, bypuTchafe or inheritance, 
iftltda' in England .; yet tbsrs never exited an Aff^ of 
Parliament' upon thejuhje£t ? But furcly he dQcs 
ktf6w the^ Afl: of Su^^y^ffion^ * which excludes 
pcigriers Wen nafiuraHzedi from fitting in PariiaA 
rtcrttj which fuppofed fhat before that Law^ a pcr- 

'fetf naturalized couid fit, as in faft they did ; afnd 
dheiidbte Earl yet remains in poflfeflion of a feat 
in Pdriiameht^ by the capacity derived from, and 
'ei^b^ under the former ftate of the Law. He 
Hkewife muft know from the Statute-Book, as well 
as? thd-Joirrtlfllsi that Afts of Parliament have been 
tmM to rehiedy difficulties in fucceffion, to whith 
i^kea^'-borft-'fubjefts were liatle frooi defeA'of 
i*ft«tital)le 'blood in theii^andeftbrs and relations, 

•whc^'Wereforeigrters; ' 

^^ If <4he' Writer were a learned man, he would 
fe^Jw-frbm the bcroksvrpon the Publick Law, that 
the Law of England, in this refpedt, is but con - 
fSPftwfcle to the Laws of all other civilized nations, 
'»lrfcti'4li^e no particular ^dttftitudons to the con- 
■• ' U trary. 



trary. And, upon the whole, I think it .nti^jf ,t^e 
concluded, that the incapacity of Aliens, to, fe.iii 
Parliament, i s an incapacity by th e known Law af 
the Land ; and that when tne i4oui'e pi Liq^mippps 
adjudged Aliens to be incapable, they oaly det^- 
mined according to LaWy and did not, by thpk r?* 
folution Jingfy^ mthout a Law, make a L^ ^in- 
capacity by their own authcMrity, or adjudge a^^pei:- 
fon to be ineligible who was not incapabkjri^^l^. 
The next dafs is thatofikftwr^, which tl^ Au- 
thor of. the Cafe is wife enough not to m^aiiqn, 
and had probably too much Law to med^|e ^^ith : 
And indeed to enlarge upon this cafe, uttk&.;ix) 
prevent this Writer from faying he. is not; apffvcr- 
ed, wotild really, methinks, be to infult the^lpi^r- 
eft underftanding ; for this is a »tf/«r/?/ ipcapjii^ity, 
founded in nature. . If a Minor, and a Ma/OTy or 
one of full age, are, as they certainly arc, CQiijUca- 
diftory terms ; it is a contradiftion in ternvs,,.?© 
fay that a Minor may te, or may do what arMajor 
only is capable of being or doing. In wha^{^jij|n- 
try under the Sun, where there, is any Law;^t;ail, 
is not minority an. incapacity in civil life ? ,,Xb^ 
Laws of particular countries only fix the.tj^KijDtof 
minority : And Scripture itfelf, fpeaking ^ccp^d- 
ing to the Law of Reafon, tells us, the heir,,.^hile 
a dhild, is under tutors and governors until^tl\e 
time appointed. > un, 

The gentleman fays, "We all know that. 'i;ili,t4c 
A<5t of the Tdi^ndSth of William Illd, thf p^j^Q- 
tice of MinonfllSl!8^kk.^^ri^^ ^Y^ilWy 

took place." I wonder h6^^ many Mi^rs, x|iis 
Writer knows, or thinks every body knQiw;i^/to 
have ever fet in Parliament -, for he fpeaks of a 
cafe that' muft. have been very,«;^common, 3S.-if k 
had always exifted, and evjsry day occurred* .Ifet 
he has produced but one precife decifion on the 
point ; and however often it may have happenjed, 

2 and 
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in^btcn overlooked, the Law was not thereby 
hurt OP altered. 

The incapacity of minority does not ftand only 
uptth-thc opinion of fomc great lawyers, as this 
Writer would feem to infinuate. • Every lawyer " 
hislilW it: Every law-book contains it j aad there 
nfev^ i^as a Minor who did not know it to be the ^ 
LTiivi -Let our Author but look to Lord Coke*s ^ 
ttbsLt\& on Parlfament, he will there fee, it is num- ' 
h6rcd^kihong the trarifcendent powers of it's jurif- ' 
diftl6n, that it can, by an Aft of Parliament, ad- 
jiiHge Uh infant or minor to be bf-fiiUage, as he 
alf6 fajry. it is to make a mere Aliert a fubjeft born. ' 
' 'Tflfe reafon of ever propofing or paffing a claufe 
ih*in' Aft of Parliament on this head, fuch as is 
in theftatute of the 7th and 8th of King William, 
could only be, as is often done, to confirm and 
rtfiidcr effeftual the Common Law, by inflifting 
levcf e penalties, which the claufe does •, and alio 
td** ttiake an end of that abufe of the Houfe of* 
Commons, by determinations of theirs, • in parti- ' 
cular cafes, granting in effedl, to Minors, the ve- 
radm ^etMs^ as to fitting in Parliament, which wa^ 
fla?^rat1tly againft Law. But to argue as this 
^rit*t does, from fuch a claufe in aftatute, that,' 
'befd're that Aft, Minors were not incapable by 
'Lhtit^^'vi no better reafbninor, than if the Author 
wrote to endeavour to perfuade us, that polygamy 
wii 'tfhe Law of this country, when the bill was 
pf^flftd in James Id's feign, to re|train perfons from . 
iiiktf^i^ again, while theff^ or wives 

'Were alive. 

• Whtft the gentleman cites the fingle determina- 
tion, by which a pcrfon, acknowledged -to be a 
Minor, was declared duly elefted, let him com- 
pare that'with^ other cafes, alfo quoted, for a dif* 
ferertt purpofe*, adjudging that a perfon voted for 
bj^ a inincrUy vi2L% duly eleft^d, wixen themajority 

U 2 gave 
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^vb thiir votts to one. under a kgal tncapMipA^ 
r)oes he think a determination albwing a perfan. 
attainted to be d^y eledted wOiild ^ good ^a^t 
or Law- of Pai^liament ? But I (haUonly. aiky^ndi, 
if the decifiqn hc.citcs/or. th« Minor^ iSftbe.^Odte^, 
arbitrary, abfurd determination any Moxtfpo<X . 
Cotnmons' ever' made? fFe havs aU heardiijAnce. 
our Author will fp^ak in the name (d ^ of tbiiir : 
voting a Church out of a town at one titn^'^^ild • 
voting it in to the town the neKt, for Eledioar^trr- 

' As toallfuahdeterminationS) the lines aimlied 
by Lo^d'€;okd to 4ft Aft <)f I^rliament paiJfe^^^q, . 
attaidt a fubjedl; of High Treafon^ without r«gfl|s4 
to that effential. Law of natural juftice to hear hiifti, 
are the Only proper anfwer,— r/ai(/iTia/ obliviofi^^ 
Ufi\ fi mn utcunqueJikfUiumtegat ! . >. 

Inflicad therefore of *' its appej^ring (asouf^flbu- 

<^ fhdr fays,) from this Angle determination^ 'that, 

*' difabilitiea' by the Con^mon Law, donotahmy^ 

.*^ operate, as fuch by the Law of Parliaiib<Wit,. 

' •* andi that of this difference, the Houfe of Com- 

» ^* mons . arc; the fole Judges, and that in cafes, 

'**' however unfit and inconvenient, the L»w, as 

*^»they have declared it, cannot be altered bet by 

** Aa:'dfPariiamcnt.'' Inftead of this> i feyj it 

; in- truth only appears, which is no new. dilbo very, 

that' in fome paft times, the Houfe of Comfip4>ns^ 

has arbiirariiy fliaked itfelf loofe of the initim- 

T>rance of alM Law whatever, and perhaps. Ibttic- 

tiflles/ of aUteafon with- it r But the difFerenc&fog- 

gefted by our Author, between the operation* of dif- 

' abilities by th^ Cbmtnon Law, and the Lawof Par- 

liamenteJtifts no where but in his imagination^ And 

• this cJo6lrih€ that the Law, a$ declared by.theHoufi* 
of Commons, Cannot be altered but by Aft of 

• parl-ament, is fo far from being true, that the 
tioufe itfelf^ by. the variation of their decifitons, 
• . . "• tiU 



w^mntdki. thawrtiple by. A^o^Ptirlwmcali, 
h<^ 6q(^tra4i^c4 it m.rhujn^re^^pf inftaaccs, lr| . 
itfclS tb^ dodrin^ is tc^^grpfe tajb^ fw^lloi«^cd by . 
^y oDie yfhp knaw the leail. of, the GJopftkutipn, 
ofciof )ihc L?iw, Df; tb^ pQwerjs of the Houfc of, 

' The. Writer, of the Ca/t/iderafion^^ for his .third.; 
jpkft,r&y^v ** The next.dcfcription of perfpps dif-. 

:*^.j[^bkd tc>fit in FarUatneat ly L^w^ are thcC/^- 
•".j(j7-'' And this cUfs is bitreiy memioncd by ,thc. 
Author of the Cafe^ with a reference to the rcfolurJ 

' tiom Qf the Howfci But if itbe,Ckrgy,^rfi, as the . 
AAfrjter.of the Confideration? ftates.it himfelf^ dif- 

. 4f^fd hy Lawy the .ce^fe . hits, nothing to. do. w i|h i tl>e . 
mfguiwht : And. it is clear the Hpufe did niOt, in 
fcpccluding the Clergy, make a Law fingly by their 
pwn refohjtioii : They only declared what the Law 

..i«r^, 3nd determined according to Law. There is 

i |1P doiibf of it,, that this aUh is. an. incapacity, by 
,th^jcommQQ Law; or we cannot frgm books or 
authorities, or ufage and cuftotn^ know any. thing. 
to. be the common X^aw^ no; npt.that an eldeft fon : 
is an heir. 

The faft is, the ,Clergy had their own . ParJia- 
imr«t or convocation, which wa? part of the confti- 
tijjipn qf the Kinj?dom, called by the King*6 writ, 

; in-^vhich the Clergy were all present in perfon or 
• bj?,repjefentation, and taxed themfelves., . and the 
: MejOTibers enjoyed the like J)erfonal privileges as the 

./Members of Parliament: They could not.be. Mem- 

^.ibc;»(of the.Houfe of Commons, thic greatfojunda- 

; tijom of whqfe conftitution and power, is: the, right 
<>f;^axing^the people, whichdid noi: extend to the 
.Clergy. . And though the. right pf. taxing by .the 
cQnvi9cation w.aA given up :ii\ Charles ihe. lid's 
feign, which has made convocations of lefs confe- 
, .qy^nce fince; yet the convoqatipn itfeif ftiU <ub- 
flft$ : . And noinjianceis alledged of aaelecJtjvon of 

a Cler- 



A Clergyman as a Member of Parliament, (irice ffi^ * 
change was made as to the power of taxing in p^ 
convocation. The laft refolution cited on a clarm 
of that fort is jn 1661, and it was not till i6|5j;^ 
that theClergy gaveup their right of taxing them- 
felves : Before which it was manifeftly abfurd ari^ 
againft the conftitution, for Clergy to pretend tpu^ 
ill the Houfe of Commons. 

So Lord Coke gives as the reafon of the iqca-^ 
pacity of Clergymen (of which he (peaks as. he ' 
does of that oF Minors and Aliens, without "the 
furmife of a dou|?t, thus^ " becaufe they are of 
*^ another body, viz. of t^c convocation.*' And 
be only takes it from the refolutions of the Hou(e 
of Commons. The words, as quoted in theC^ 
are, " that Alexander Newaie, being a Prebeh- 
** dary of Weftminftcr, and thereby having a voice 
" in the convocation, ftf»»^/ be a Member of this 
" Houfe." — Which evidently imply the caufe of 
exclufion to be founded in the common Law arid " 
conftitution of the Kingdom : And fhew it was 
not an incapacity merely by an arbitrary refolutior^ 
of the Houfe of Commons. 

Our Author might have fpared himfelf the trou^ 
ble of his remark, *' that under thefe decijions of' 
" the Law of Parliament j (as he calls the refoluti-: 
ons in particular cafes as to Clergymen) ^' with- 
out an A6t of Parliament, the Clergy have ac-. 
quiefced." In truth they have acquiefced only 
in. the Law of the Land: And our Author fooke 
ipore properly than he does in this fentence, whe^i 
he fet out with faying, as above obferved, that 
the Clergy were difabled by Law^ inftead of bein^ 
difabled by, what he here calls, deciftons of th^ 
Law of Parliament j a term I do not well under^ 
ftand. 

If it were neceflary on this head to add to clear 
authority, one afFeding to reduce things to their firft: 

principle^ 
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^ principles might, without extravagance, fay, 
there feems to lie fomcthing very like, or near a- 
kin to a natural incapacity upon the inferior Cler- 
- £y> who, by their temporal poffeflions ' bear ho 
fucii immediate relation to the Crown, or to the 
conftitution of Parliament, as the Lords Spiritual 
have t^eir antient Baronies, which is underftood 
, to be the foundation of their feat in the Houfe of 
. Lords. It is an incapacity founded in the nature 
. ahd reafon of things, which is the firft and highcft 
of all legal incapacities. The fubordinate Clergy, 
by the indelible charafter with which they are 
cloathed,, are fuppofed to be necejfarily 2inA perpetu- 
ally employed in another vocation, in fuch a man- 
lieri that they cannot do the duty of a Member of 
Parliament. They are by ofEce, and by oath en- 
' g^gcd in the fervlce of another matter, whofe 
. claims are paramount to all others, in virtue of 
the unalterable vow, by which they have lawfully 
devoted themfelves to his wotk. They live at the 
altar, and ought to ferve there ; that being, the 
duty even of their civil relation to the (late, in 
the fphere in which they have inrolled themfelves 
of free confent, and from which' they cannot, 
by an acft of their own, be difcharged. ' It is to 
fuch a natural incapacity ox repugnancy^ that the al- 
lufion, I apprehend is, when, it is faid in the 
courfe of the debate as to the Attorney General in 
1 2 mo. Jac. ill — " that never any Maftet' of the 
." Rolls Was of the Houfe/till'ie H. 8th, be^ 
'* caufe, before, all Mailers of the Rolls, *till 
** ^ihen, were 'in holy orders^ and fb c6uld not be 
^' of the Houfe." 

The fourth clafs mentioned in the Conjtderaiions^ 
but not taken any notice of in the C^y^, is that of 
Jmbajfaders. But the flighted attention willfatisfy 
any one, that this cafe is totally foreign to the 
Writer^s own purpofe, not fingly^ becaufe the 

Houfe 
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JHtoirfc of Commons have never rcfotVcd pdrfehsw 
'this '<^hai-a6ter to be '^[/^W^i, which 'makes the re- 
" foliitipn upon the held, no authority to the {Maine 
[in hand 5 but becaufe there never cbuld be a <bc- 
*' 16ui^ for pretending it to be* an incbpacHy ot d^uH- 
; /i/y: And a^ for its bdhg, as the Writer of -the 
[ CoHJideratians fays, a precedent for the righk xi£ 
[ the Houfe of CorAmoni to Judge; and tktemrne tif>^ 
' on all difcJuaUfitationsandintapciries,* Wi«qiiHt5 

no authority to this purpofe,' becaufe we^agree it 

* to be of their competent,* inherent, andtitchifive 

* junfdictiOn. - • 
J In the firft place, ; -with regird to ambaflkdow 
' chofert or fitting in PdfliVment, they are neceflkH- 
^ lyfuppofed tobe'poffdTcd of the legal r^^ bf 

* clegibijity ^ and th at 'they' We' ft ot by anyLawi w 
' any Aft of the Law,'ailabled or incapatcitatedi 

The utmoft that can 6e faid, is, that from their 
prefent fituation it is Itripoffible they can attend 
their fervice in Parliament. And on the other 
fide, the impoflibility it at beft but temporary dnd 
uhcertain,' as their eYiiployrrlents may laft for a 
month, a fcfljon^ of- a year; or not fo long as 61- 
either. There could, therefore, be no pretence 
fot- declaring them iricOpable of fitting even in a 
prefent Parliament. And if the Houfe of Com- 
mons had ever refdlyed, that the office of Ambsrf- 
fador, deprived a Mfember of his feat, it ift^drfl 
have been by fome form or mode of Sentence Aot 
yet known, as expulfiort would have been a mc& 
incbngruQUs One \ land the method of iffuitig A Qtfw 
writ, as in the cafe of accepting an office, which 
nQL^y by fpecial ftatute vacates a Member's feat, is 
foiihded on the ftatute, and applicable only where 
it operates. 

But the argument may be very ftiortonthis 
joint. As there is nothing in the Common Law 
that' infihuates this to be an incapicity-, fo the 

rea(bn 
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rcafoa of the thing manifcfts, it never could be 
conftrued as fuch. And this fufficicndy appears 
fti^m the old general refolution of the Houfe of 
Comtnons in 1585, againft amoving (as it is called) 
Ambafladors -, For it is not confined to their cafe, 
but with them are joined in the refolution, pcrfons 
in BUecutkn^ or vifited by Sicknefs j as to whom we 
fee,* anciently, queftions had been ftirrcd, which, 
to make an end of all doubt, produced at length 
that general refolution, moft confonantly to rcafon, 
d^UDlaring that perfons in any of thefe fituations, 
Ihould not in any wife be removed from their 
place, nor any other elefted in their ftead; the 
T^nhti of Which tells ttfelf, that the fituation of 
Anibafladors, and thefe other 'perfons, was but a 
/^/«/)^4r)r interruption to the duty of Parliament. 

At the fame time, I apprehend there can be no 
doubt but the Houfe of Commons has, by the 
Law of its conftitution, an inherent power (which 
therefore is, and muft be according to the Laws 
of Parliament;) to enforce and fecure the atten- 
dance of its own Members for the fake of the pub- 
lick^ as well as for the intereft of the particular ' 
confticuents : And confequently; if any member 
were unreafonably, and without juft excufe, to ab'- 
ff nt himfclf from Parliament, it would be a gooid * 
ground of expulfion, in order to let the eledlors 
[XD^ a new choice. ' 

: Nay, the pretence of the King's fervice might 
not?, under all circumftances, be deemed a fuffici- 
ent reafon to pvtitrvt 2i mn-attenMng^M.tmbzv in 
" pofleflibn of a feat, for a length of time inconfiftent 
with the ends of reprefentation, and the duty every 
member owes to his conftituents, and to the whole 
community. So upon the 23d of March, 1623," 
Mr. Chub, Burgefs for Dorchefter, having writ- 
ten a letter to the Speaker,- defirin'g to be ex- 
;* cufed his attendance at the Parliament, for that 
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he was employed in his Majcfty*! fpeciaj feni(i0ri 
Mr. Speaker mov^d to underit^fKl c|)f opi.tuoflf 
'* of the Houfe i which .W{i^ ska(r tbut he migk^ 
" notfo h.excufid: Yet the cafer\ras furjl^eij-fpfe--' 
" red to the examination of the G^^eral Comimr 
" tecs for Reiurns and Frivikges.** : .. :/- ' 

Upon fuch a grouiid as tbis^.. hai<^ev]f9r^^<-<Mll>y 
could the thought of ^turpiing Am^fladoffr <Hit^' 
the Hoyfe. evi^r hav;^ be^n ^ntfirt^e4* Anrfi»0ri' 
the, other hand^ tc nf>u(l OjCpv^ Wiiiih'^^r beings fiig^ 
ge'Aed, th^t as Ajmi^vafl^^Pns; a|;C >bfent,. andf'OQ^^ 
occafipnaily fo^ OR.tiie ^ublic)& (^i^mc^^ th^'Cf^viSt^ 
of. their abfencea, if not of fuch> CQjittOMi^nKpc^ as^tb^ 
be abfohitely j/icompatiblf iwiiib the t!rt^ ^ ^i^M^. 
copftituents, nauft be* a gpo^ eicquO^, asthey'ice^ 
dqing the duty of their aTtcgiajnceinthait cb^mtH 
tcf ani ftatiao, which, for a time, fyfpcnds; tfeigtf^' 
attendance on^ Parliament; . It is ftiperflupuvthelef^ 
fqre» to add, what any onf , 'Whp. hjjijsi dippedi. irt^fr^ 
the Publicic Law, knows ffpip tijic munieipiiti;0n4'^^. 
Itit^tions. 0^ antient dates, the n[)o(V ^n^d for ^^w 
civil policy^ that thqfewfep, were abjfenij reifubli/^^ 
ccw^y inftcadpf lofiiig any right^.or privilege' ihpys' 
had, were favoured, on ^ccov*ft£ of the fervice lhjBy4 
were eijgagcd ia.abrojwJ^.wUhextrAordinai^y mi*tf*''* 
nitics atThpme. ; . :■ ^ ^ 

The concJi^on is, that thi$f,wife iind conftWU- 
tional determination (as the Writer of. the C^f^de-' 
ralions^ prpperjly, enough c^Jls \%) by which tile 
Houfc of CpnQinoi;^s: declared Afnbaifedors hoc to * 
be inc^pacitated,^was as ojush adeci(joo withii* the-' 
bounds of LaWj<^and agr^is^ibk tp.th<? Law. of tlie- ' 
Land, as.. any ope by whigh. th^f, ^er . jadjodgcd' - 
perfans of arty particular clafe' to be i^^^^ ll't 

is founded bq; th< principles of ^ CQpftifittriof^^? 
and the rules of tjie pwb}icic. Ls^Wi: . l^pr hivjc tbe*^ 
grounds. of the distcVina^inati^niii^yr particular nejji-'' 
tipn tp, or ' dgpgpdjincci upon the L^^ ol i^*fijft^* 
. . ^ ment ; 
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meht; tb which tftie Writer of ihtConJidera'Ht^s 
wouM obrrqtrely fcfer it, when he dofes this irti- 
cte'With*' fay ihg, *' it a'p^eats iVom the ancient dc- 
•* bates afnon^ men of the greateft parliamentary 
**' abtHties, that, at that time, no man ever dream- 
•* cd that the Houfe of Commons had not a right 
•Sftedctermitie whdt the Law of Pariramcnt was, 
*> though no Aft of Parliarfient h%6. ever been 
•* tmadic on the fubjcft;" 

This is dnly ohti of the ufual defltftions m the 
r^fonihg of thisr Writer * for, in the preceding aN 
tiplciand'tn other places, he fpeaksfof determining 
Yfhattbi L.aw, irigemral, was. Bift by oppofing 
ttp^y^fl^aw of Parliament to an Aft of 'rairliamenr, 
a$-he does 'in this piade^, he means (arid it is his con- 
ftaiti? aim,) to hide ali other Law bat'thefe two, 
tftcWby-tb reduce every incapacity, not created by 
StiTf ur^, to the Law of Parliament; of •x\>hich' the 
only idea^he is willing^ fhoiild enrertain, is that 
ot a Refoluciqn of the Hogfe of Commons. 

The fifth clafs, and which is alfo mentioned by 
both the iuthofs, is- that of ShcrifFs and Returnihg 
0|K<Sers. . All that the Writer of thd Ct/nftderations 
pr^it^ends to obfervc upon it in the way of argii- 
ment- «, that whenever the queftiori, '* as to the 
*' eligibility of thfe perfons of this clafs has oc- 
*' curred, the Houfe of Commons have been con- 
*/* fidered as the otily €ourt having a Hght to de- 
** terminc the Lav).^^ " \ti anfwer to whic'h, we can 
only repeat what has been fo often neceflary ro be 
faid, that this makes nb fort of application of the 
^iathority alledged to thetjucflion i-eally in 'debate;, 
which is not;. Whet her the Houfe of Commons ha s 
the^right to de termine the Law; but lii under cV 
Tour of dctcrm miflg^ they can fay their Refoiution 



' make the Law inftcad of purlliin|B[ it? • . 

Wc apprehend the cletern^mations, as to this 
elafs^ do^ as little arariy other that is cited, prove 
- - ^ X 2 that 
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that it fs the Rdblution of the Monfe which malccft 
the Law, or conftitutcs the incapacity. On ^e 
contrary, it appears to us, that the Law of the 
Land is the ground of the determination. Onfe 
. thing is certain, that in all the debates on the fab- 
jecl, the Law^ and not the power, or authority of 
the Houfe gf Commons, is on all hands apptfakd 
to, as the tcft for trying che-o^bjcftion ; and- th^ 
power of the Houfe to exclui^le by a mere refolu- 
tion, is never once mentioned, though that would 
always have been the Ihortcft road to an end of the 
debate. It is remarkable even, that in the debates 
upon othep.<iueftions of incapacity, particubatly 
with regard to the Attorney General; Sbiriffs^ a«d 
' Perfons in Holy Orders^ are let up for illuftratiop add 
proof of. the Law,* as analogous and parallel eKam- 
pies of exclufions iy Law. T,he language in the 
Houfe on that occafion was this, " None to be 
'* excepted iy Law^ but Sheriffs, in Orders, ati^ 
»« Judges." 

The cafe of Sheriffs, and other Returning Offi- 
cers, differs from any of the foregoing 5 it is nei- 
ther a c afe of incapacity^ nor want of capacity ^ kmt 
rather a* defc(i:t ot the meaos of a legal returny 6r 
a want of the means of a legal eleftion, arifirig 
from a cafual (ituation by office, which rendersat 
impoflible for perfons tjf that charafter and dc- 
fcripcion to be duly eleded 5 becaufe they are the 
judges of the eledion ; or to be duly returnedv be- 
caufe they are themfelves the Returning OfHce^, 
and according to the notions of Law, which in 
this very inftance are alfa founded in natural t^- 
fon, cannot return themfclves. 

That it is not an ineligibility, which is the ground 
of the objedlion, and the foundation of the decer- 
ininatian upon it, is clear from this, that Mayors, 
and other Returning Officers in Boroughs, might be 
t^lefted, returned, aod fit for any other place, ex- 

cef^t 
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Qtpt tbAt of which they adullly were the Return* 
inig Officers at the time of the ele&ion ; and it is 
ap adjudged cafe, that the feat of a member of 
Parliament was not vacated either by his being 
chofen a Mayor, or appointed Sheriff df a county. 
** 20th January, 1628, Amotion was made that 
** Mr. Lynn, being chpfen Mayor of Exeter, 
.** : might be difchargcd, and a new chofcn ; but 
** ruled,* that being a member of the Houfe bc- 
♦^ fore he was elcAed Mayor, he ought to fervc/* 
The fame was refolved 25th January 1605, as to 
Sir Jo. Peyton returned for Cambridgefhire, and 
afterwards appointed a Sheriff; which (hews that 
: neither a Sheriff, nor a Mayor, is ineligible, or 
jocapable: of' fitting in Parliament^ on account of 
bciing.aftually iii office. 

. . It is acknowledged, that Sheriffs are. now legally 
chofen, ev^n when they are in office, for any other 
•pl^ce but the. QOUnty of which they are. Sheriffs; 
though chat was anciently made a queftion, becaufe 
.of the claufe in the writ prohibiting the Sheriff, to 
return himfelf, or any other heriff. This, it is ad- 
mitted, h^s become obfolete, and loft its force, like 
ihc objcftion oinon-rejiancy^ and other things, which 
Lord Coke calls merely direSory. But this laft was 
not fo clearly fettled to be the Law at the time, pf 
-Sir Edward Coke's cafe, in 1625, mentioned in the 
Coiifideration^ ; when, however, the Houfe would 
iK>.t turn out Sir Kdward, though they avoided an 
•jcxptefs determination on the point ; it having been 
; determined the contrary way not many years be- 
.fore. - Such a fort, of thing would the Law of Par- 
liament be, if the contradidory decifions of the 
Houfe of Commons conftituted it.. . 

The objedion, therefore as has been faid, is 
merely to the EleSfion itk\(^ apd to the Return. 
Or, to vary tl>e expreffion onpe, more, it js to the 
.poffibility in this cafe of particular perfons being 
• 4uly cle<5k?dj' ancj po the power of particular per- 
fons 



r i5» ) 

fons CO make a legal return. Which Is fi^ih ^(Qto 
the terms of ch* relblutions bp6n the head', ^.^t- 
•' folved, (June ad, 1685,) that no MaySi^rfin 
** duly return hmfelf to fcrve in Pafii^m.cfrif^ ^;^ 
" the fame Borough of which he is Mayor -at the ^ 
" time of the eleftion." ' ' • 

Rcfolved, that no Mayor, BailifF, Of 6th«r Offi- 
cer of a Borough,- W^<?w the propiT ojieef to who'fia 
the precept bughrto be direded, is capable of 
being Elected to fei've in Parliament^ tor *• the 
•* faffie Borough of wiich he is Mafof^ -Bailifi^ or 
" Officer, at the tiitie of the ete'iftioh/* 

And, intlfc Cafes adjudged upon th^ gfotFfid of ; 
thfefe general fefolutions in the. fame y^r^ ^^K^ 
the writs are ordered to be iffUed "in the. room*' 
*^ of (fuch a one) who Was Mayor c^f* the. faKj,. 
** town, «nd wast the proper officet^ tm isi;bom the pre- , 
« cept was diteShd^ and who^ retufittd^ himjelf^ 
From all which rt is evident, th\t> otajjcaion is^' in 
reality, not to the Mefhber ehofen, or 'to his ca|)a- 
city, but to the capacity of the r^iurning Officer i^ 
which is a9 effeftual to yitiare^or void thfe ret«i?n»L 
as zn incapacity in the perfon elc6ted and retujii- . 
ed, rendering hirri ftrnftly ineligible; 

Thus nn^uc'h being faid to briftg the obje^-. 
tion to it's true level, I apprehend it is- -not yerir , 
difficult to make it appdar that this is an objcOT- 
on, call it incapacity or by ^hatnafiwyou' pleafe, 
of the Law. I fey it h an obje6tk)fi of the Law* ; 
and it is here the argunfient ought 16 meet tfic . 
Cafe. It is an objeftion which owe^s it's origin aid 
force to the La'60 of the Landj and notio tb6 au- 
thority of Refcfldtions of the Hotife of €ort>npK)nS': 
which laft is the poiht tht gentlemen have to 
prove, and in pro^f 'thereof th*y havtf' allcdged 
this clafs as an authority. The Moufe of Geffi- 
mons haveoMy in this as in other cafes, by their 
Refalutioris and Ek?Eerftiinations, a'pplfed awd givcji 
cffefttothe objeAicm which ^is btiflt upon' Law, 

independant 
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irij^yxndant of the Houfe of Commons, and a 
biiraing rule for their dccifions. 
^*i?VKcn 1 fay the objcdion, and confcqucntly 
tl^^d^terminations upon it, are founded upon the 
Lk.W df the Land, I lay ouc of the cafe altogether 
tbc^d and aptiquated A<3t of Parliament, or ordi- 
nance as I^ord Coke calls It, difabUng SherrifFs in ^ 
46 ]?idward 3d, mentioned in the Confideratiomy - 
wiSch. would, if admitted as ftatute authority for 
' the incapacity, leave no room for the q\ieftion in 
debate, fo far as it relates to Sheriffs. By thus 
patting them, and Mayors and other Returning Of- 
ficers 'oh the fame footing, we at once anfwer thi« 
q^AiOn of the Writer of tne CGnftderaticm^ " WJiat 
**^&o;you fay to the fittiaion of Mayors, Bailiffs, and 
*Vbther Returning Officers, againll whofe eligibili- 
"ly there is no pretence 'of an Ad of Parliament ?** 
it -might, as to SberiflPs, be fufficient to fay, that 
th^' prohibition in the writ of elcdion is part of 
t\i^d^mmon Law^ becaufe the writ itfeif is fo, and 
cannot therefore be altered but by Ad of Parlia** 
meiit:' This is Lord- Colj^e's dodrine, and he is a 
bettei' authority than Pryn, who has difputed the 
point with him, as he has done many others, in 
which his political opinions, made hiifi to differ • 
wifis^Coke. If the writ is allowed to have the 
forie of a writ of the common Law, it is indif- 
putatile that it cannot be altered but by ftatute, 
or ' by fuch a prefcription as has rendered obfo- ' 
let^ part of the writ, in the form in which it now 
flaftd^. -For this we need i?o other authority th-an 
the ftatute book, by which we fee, that an Ad of 
Parliament was necefTaryto dcftroy fuch a mont 
ter as the writ, dd Hieretm comhurmda. And as 
that part of the writ of eledion, coAt^ining t+ic 
prohibition of Sheriffs to return themfelves, con- 
tihiaed after the ancient Ad of Parliament made 
to fecuri the frcedom,of eledlocfs, . in oppofition. 
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tor the innovation made in the writ, by .Irifertipg .' 
the abfurd prohibition to chopfe Lawyers,;, j| is/., 
thereby the more ftrangly confirmed, as a part <^f 
the common Law, This article liaving ^fo ritOtin-: 
id it's force, when the other part of the writ, cofian: 
manding not to return any other . Sheriff, ha&^od-r 
feffedly became obfolete and of no effedt, thfi^on*. . 
firmation is ftill farther ftrength(?acd. , .>.;... 

With regard to Mayors, and other Returnipg Of- 
ficers of boroughs, though the writ is not imme- 
diately direfted to them, yet as theShcriff*s precept^' 
wJiich is their warrant, is only a mediate camjnu- 
nicatlon or. ttwfmiffion of the commando? thlp . 
writ, it may De thought to carry with it the cjua-r , 
lity of the writ itfelf, it being confidered as an in- 
congruity that the writ (hould, in it's conveyance^ 
lofe any of it's virtue, or that the precept found- ; 
cd upon it, ftiould be broader than itfelf In this 
way the reftraint affcdliQig the Sheriff as a Returning 
Officer, may be thought to go along to the Mayors, 
apd other proper officers of the boroughs, afting 
ii> the fame capacity. So the Law, and the Rcfo- 
lutions of the Houlc of Commons, uniformly con- 
fider Mayors, &c. as the Returning Officers, and in . 
the Reloiutions, they arc defcribed as the pcrfons to . 
whom the execution of the precept belongs, and . 
they are on all occafions treated and dealt with as 
the Returning Officers, in ftatutes,andby theHoufe * 
of Commons, and the Courts of Law. Upon, 
this ground the. Law is the fame,,as to the Sheriff, 
and all Mayors, and other Returning Officers of 
boroughs, though thefe a£b only in fome refpeAs 
fubordinately under him. 

But if there ,were no authority in the writ of 
cledtion, as a part of the Common Law, the. ob- 
jedlion is founded upon the principles of reafoa . 
and natural juftice, , which are acknowledged 
grounds of the Law of England. Returning of- 
ficers 
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fiofrrt arc ntft merely tmnijierial^ but htivt a Judidat 
pAtt oi the aft in all ciedions. They judge of 
the rotes, and, in thcfirft inftance, adjudicate thtj 
merits of the eieftioi), and by their return as a 
vcrdia, the feat ia conferred. Now, if it be Law 
that ho man can judge in his own caufe, how caa 
a- Returning Officer return himfelf, tha^ is, judgt for 
himftlf. How can he judge between himfelf and 
other Candidates, or betwpen himfclf, and the Elec- 
tors, That is Common Law, it is the Law of Na* 
tore. . An AA of Parliament to make a man judge 
in hh own caufe would be void* The Lord High 
Ghancelior of England, rather than Judge in hia 
€»wn caufe, mult devolve the jurifdidion of the 
Great Seal even upon the Houfe of Lords. 

No other anfwet is neceffary to what the Writer 
ef the Confideratiom fays, that by the h&. of Her>- 
ry the 6th, a Returnin|; Officer mult return him^ 
Xelf, if he has the majority of votes. That ftip- 
poles an ordinary courfe oMhings, and for fur-« 
tber reply, vide the adjudication as to Colonel 
LutterePs ele6tion. « 

Mr. .Serjeant Harris, like a lawyer who gives 
the colour of his profeflion to every thing, u-p-* 
ofd one of thefe occalions, put the ground of 
the ob^£tion upon the very form of the Indenture 
<tf Return, ** We know, (faid he,) a man cannot 
*^ make an Indenture to himfelf, no more can he 
*^ here between himfelf and the county, for there 
** ^ required two perfons." 

^Ut before drfmiffing this article, I will mak^ 
one obfervatioo, and chiefly becaufe it leads to a 
point of general doctrine. Returning Officers are 
the lervanta of the Houfe of Commons : And the 
Houfe^ as having eleftions under their particular 
care, ms^ make regulations that do not afFed the 
eflfence 01 the ekdioh, but in the nature of Bye-* 
Law3» with relpeft to the mannei* of proceeding 

y 11 





( 1*2 ) 

In an el^^ion. Of this fort^ W93 the into;] 
of the Houfc pending the Igte'eleftionof I 

Nobody could find fault if the Houfe ,wc|-c S? 
rcfolve that the Serjeant at Arms attending. .^^ 
Houfe, as their fervant, wasii/icapabte ofj^b^li 
eleded a Member, or that a Clerk pf thc^Jio^ 
of Lords, or the Gentleman Uiber of^ the Blai^i^ 
Rod could not fit as a Member of , the Houfc:. of 

Commons. Compatibility and incampatibiUfXt. ^ 
Law will take notice of, as well z^toi capac^ur^aod 
incapacity. » ^.^', * 

So in the 7th of James I. Mr. Bowyer, ^ IV^cin- 

ber, having been appointed Clerk of the^ljarii- 

aments, he was removed ; and the reaibn ;^ffigned 

in the Journals i^, that by his oath he was,jbfpund 

to attend in the Upper Houfe, and was. not to un- 

derftand the fecreis of the Houfe. An JSoi^QMca- 

ble gentleman, who now makes a great £iguf^in 

-Parliament, fat long at the Clerks tab^ jup^^^tbe 

Houfe of Commons, and, and I dare fay,, Acicfcer 

himlielf nor any body elfe, ever thought hf cpiikl 

'lii^ve procured bimfelf to be returned a JMciaober, 

•and have continued in his office as Clerk>, fbas fo 

rife from the table when he thought fit, ^ncl^^ke 

a (hare in the debates, and then fit down^agai^ to 

write his minutes. Yet he had all the whU^ the 

ftridt capacity of being eligible, as muchj as. any 

other man in the kingdom. He changed his .fitu- 

fttion, and now fits as a member, fo mucK Jip his 

own credit^ and the advantage of the pjablick. 

That is^ the difif«ren<;e becweea incoaipatibiiitx.and 

incapacity?. 

The Houfe has a peculiar jurifdiftion, even over 
ks own Members. I do not fay it can depriyc its 
Members of their common right, but it may rc- 
ftrain them aa to rights, which interfere with- their 
fi^tuation and duty as Members, either in pdim of 

attendance 
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[ante, or indepen^nce. Thus I apprehend 

i£ wis a very legat 4-eiblQtion which a virtuous 

Jtioufe of Commons came to, penetrated with a 

i^hiV' 'of the evils of the long penfioned Parlia- 

tiient. After ordering the papers to be laid bc- 

^fijrc/the- Houfc, which related to the Members 

"thiii;6fj who had received allowances out of the 

icctifc fcfvi«c money^ they refolved 30th December, 

xGrdytiemine contrauicentey ** That no Member 

*'' o^^Vthii Houfe Ihall accept of any office,, or 

"** p/laee of profit fr^m the Crown, without the 

** icav^ of this Houfe, nor any promile of any 

;^* 'flich office, or place, during his being or conti- 

V huthg a' Member of this Houfe/* And, 

':**• That all oflFcnders herein be expelled this 

•^ rtoufe." 

'^ In proof of Lord Cokt*s pbfervation, that no 

good, motion was ever made in Parliament, but 

it took effeft fome time or other, this very Rc- 

fohrtion was afterwards enadled, firft by the ftatute 

. ;'<tf the fourth and fifth, and afterwards by that of 

' ^i fixth of Queen Anne, which provides, that if 

* '''&ny Member of the Houfe of Commons (hall ac- 

-' cept of an office from the Crown, his clcdion (hall 

Ibe void, and a writ (hall iiTue for a new cleftion : 

' Wbcreby the falutary objfcd of' the Refolution of 

"" idtJbno longer depended tipon the difcretion of 

" the Houfe of Commons^ either for renewing the 

' ikefolurion, or for granting, or rcfufing leave toac* 

, xJt^t of offices. What a Refolution. erf the Houfe 

of Commons cQuld nor d4>y in that it was weak 

'"^ tbrc'ngh the' want of Jegiflativc-po wers, a ftatute 

did, by making what they intended by their Refo- 

*" lotion ^/>^r/>^/«tf^ Law i with this othfer advantage 

Vt ijje fame time, that it made an cificr exit, for a 

; * ^pl^e J Member, without voiding his (eat by the dif-^ 

' ^' P^ceabl^ circfumftance of an eiptilfion. 

- -^ . Y z • Such 
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Such a refolution, however, was the only rettve^ 
fbr the evil, while there was no A& of ParlianfteM; 
and it did not, I. apprehend, exc^d the juriftife- 
tlon of the Houfe of CocnnKins over ics 6^ 
Members. Nor will the argument I anfi nov^ en- 
caged in, fuffer me to omic obferwng, how Jtam- 
fuljy thefandion annexed to the Re(blution,'tt.cdii- 
fined within the bounds of the conftttutiooal pmir-' 
crs of the. Houfe ef Commons* They iSefirfve 
that tjie offenders, as they are called^ 'fliall'berdirat- 
peiicd. But they do not refolvc ihat the tofieilcfeTS 
againft their Refolution, Ihall be Vi^Z^/lK)^ ifit>Ii{i 
Parliament upon a re-cledlion. .: 

Such a Refolution would indeed have been' 
ly abfurd,as it would have been refolvtng, 
perfons Jiolding offices under the go^rhamii 
mopld be incapable of being in Parliament, aithcnigh 
there were Members fitting at the very time'titdus 
Houfe, who were in office when they were chdTen. 
And no Parliament ever did exift, into whi A "iec* 
yants of the Crown were not elefted. So that they 
might as well have i^folved at once to expei m 
placemen who were then Members, and thereafter 
to have admitted, none who werem offices of crafty 
which would have been an incapacity, -wiriT a vcte^ 
gcance, by a Refolution^ and would have added ^te 
cl^fs more of difqualification to thofe our two: LA?d<- 
thors have given us, and that the mod- brilHaD> of 
tlicm all. • r 

But the Houfe of Comnwns in 1680 knew bet** 
ter things. Not Mice the Parliament in t64p^>that 
expelling^ difabling^ and orliiniiim€-making^^^T\A^\ 
ment, which. began with extending their owti^pow^ 
crs, and ended with annihilating every power/fau^ 
their own . ufurped dominion, voting "OUt of 
tente both the King and the Houfe of Lords 5 
1 ke . them, the Houfe of Commons- 1680, -k^ 
within the liiie marked o\»t by the true Law (tf; 

Parliameoc 
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faui«iand chtc {hereby (He confticyen& woulU be di« 
WNtcod from a fiiiea»i9cr who h^d iprofticotfd him- 
ifrtf CO the CiXMi^, ^AAd would be free to choofe 
Aftothffr^ 'wheq ch^'^hOMght bioi unfit to he longer 
Mofted a3 ihctr ilepvefcAiative. doc to a powfu* 
o£ .MfaHingi thereby to crs^mp the freedom (if 
altt^oa^Wtcafe^hC'COnftitlients thought their for^ 
-mcr Jdember avofUhy ^ their truft, notwichftand- 
ng^tbii /hdvjug Mc^pced a place, whiqh might be 
^'fnith their ccN^cm, though wkhout leav^ of the 
Hotire)of Gon^mons vr-^To fuch a pQw^r they did 
oot pre^od, nocwkhftanduig ail the examples and 
Ji#(O0mc6 which our two Authors quote to us ac 
isbts <liy» iand'cMld, if they had been Members of 
jdmilf^akstmcnt utSc^ have quoted tp the Houle 
A£.€ottaAOfitf At ihAt time, from the Parliament of 
#640. 

n:>That ^ the Hwfe . bf Comni^s . in 1 6;8o sCQtet^ 
tsitiGsA cro idM (>| a djf^bling pov^er ip them, is 
evident from this confideration, that the.jfame rea- 
j^ itfajat'le'd tbem^fio l-f (pi Ve t^t . a perf^n ihotuld 
]b0 -ftxpcUed for acqeptlng a place, M^u|d have alfo 
jmmnd them to difable him from bciiig again elC(3:- 
firi^N^a ifae.caufe of-expi*lfKm ia>pli<ed the ppinioh 
a£ciiiefHot»fe, th«taperf4^n who shad fwrCTdbred 
hattfelf CO the in^uence of the Crow^n, was unfit 
iriger to be a tryftee.for the pfiopje. . 
The Statute of the 4th and 5th, and th^t pf 
the^J6(bof die Qj^eef), keep the fame cpaftitutianal 
liiud^with the iRcf^lutlon of j^8o- 1- ; Jf or though 
fihe' "ParlbuTijent itndoitbtpdly co^lri have . made an 
fcicapacity,.w wrilt^s .A v^idance'-of jiie Seat, in 
tKcry-crfe^f acccjiKingof a Place, as it has-ailu* 
ajif^ done .with regard ^o^fomeO^c^s, yet they are 
ttiEibootyftopt with^declaring'therJVJenib^^ eJodioa . 
wridiJoaying him i;.aff»ble, as- of cpraxpfto. iilgbt tb 
lie re^Ieded i but an exprefs prpvtfo is added, 

: V declaring 
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declaring that he (hall be capable of being a^in 
eleded as if his feat had not become void. Jrtii^ 
was certainly not neceflary, becaufe the Conunon 
Law would have fecurcd that, but it was T^y 
proper to make it clear by an explicit declar^tioi^^ 
that there might not be room for a doubt or quci^ 
tion upon the fubjcft. 

The obfervation which has been- made does 
not, however, exhaufl: all that is to be extradiied 
out of the Refolutions of 1680, to which »w€ h^v^ 
referred, material to our prefei^t purpofe. Far, 
according to the dodrine we have in iMseday 
been combating, Incapacity b the necefiary- e^(^£b 
5f txpulfion : And therefore any Merobw expid- 
led under the fanftion of thofe Refolutions, wj»s,> of 
tourfe, difabled to be re-ele6ted into die iafine 
Parliament. The Parliament in which thr Reiblu ^ 
tion was made, was diflblved a very few months 
after the date of it ; and it does not appear from 
Journals, that the Refolution had any actual coa^ 
lequences. . . ...» 

: fee that as it may, there is no need of the faft to 
ttrgue upon, for the Refolution icfelf is authority 
fufficient to fay, that a Member might have been 
expelled, by virtue, and in confequenceof it. Aind 
a Member lb expelled muft, according to the doc- 
trine of our two Authors, neceflkrily have been 
incapacitated for that Parliament which expelied 
him. * • 

Such an incapacity might have gone as far as 
government offices reach, which is no Ihort jfay. 
This would have been a moft powerful example 
for illuftrating the pofition of the Author of 'the 
Gd/^-*-*? That the Houfe of Commons bav&adt 
"^^ judgfd perfons incapable of being eleftcd up* 
** on general principlt^s of conftitutional policy.?* 
•It is 'fo miuch moife proper than any one iriftance 
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he has produced, that I wonder how he omit- 
ted it. 

^ i^ow I would only alk the gentkmen, If they 
r^lly think, or take upon them to maintain, tha( 
a Member expelled under this Reiblution of 1680, 
Would, fpfofaSio^ have been difabled and incapa^- 
fefc of being re-eleA^d into the fame Parliament? 
If they anfwer no \ they muft give up their doc- 
ttfnc hi implied or neceffary incapacity. If they 
'lay yes^ they muft admit that, with an ill-hu- 
moured or faflious majority of a Houfe of Com- 
tnons, the moft meritorious men in the kingdom 
might have been incapacitated to (it in Parliament, 
vfor the very reafon which, of all others, beft qua- 
'iified them to be there, and made it moft fof the 
gofod' of the Common Wealth that they (hould be 
•Members: And confequently, that either Govern- 
ment muft have been deprived of the beft abilities 
in the land, when the publick fervice, and per- 
haps the fafety of the ftate require them, or the 
People of Kngland robbed of the moft worthy 
Rcprefcntatives. 

This, 1 own, is a litUation of things to bring 
'the country into, to authorize which I ihould re- 
quire a higher authority than that of a Refolution 
of the Houfe of Commons. 
J But the foundation and force of this argument, 
is not confined to the Refolution of the Houfe of 
Commons, in 1680. It is further ftrengthened 
and illuftrated by the provifion of the firft Aft of 
the 5th and 6th of K. William and Q^ Mary. 
: By that ftatute it is en«^£);ed, *• Ihat no Member 
** of the Houfe (rf" Commons, &all be concerned 
•* in the colleftion, or management of the duties 
" granted by that Aft, or thatftiould thereafter be 
** granted by any other Ad, except the Gommif- 
** fioners of the trcafury, and cufloms, and ex- 
** cifc/* The claufeis tA^vtlf prohibitory^ without 

any 
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itiY pofitive fandiite annexed tctit^ dfclmifit^i 
feats void, as was done fay the ziitr ftatutes mih^, 
Queen, m the cafe of a Member 4ccepcii)^ o£ Of^^ 
office whatever from the Crown. Nor is^ t;^ji;^ \ 
l«iy exprefs provifion that a perfob concerned ', i^ 
thcfe duties, fhould be intapal:>}e of being ^te£^ 
^r fitting in* the Houfe of Comrnons, odijin^ 
than as the pcovifion, that no Member Jkop^ ^4 
|b concerned, virtually implied aft exckifion ^fp^ 
the Howfc of any ^erfon under th^^t predjcamirj^ji;^ 
Under this provifion of the A£i of W^^^i^ 
JM. many Members were expelled for %l^ 
^concerned in the duties granted by that jkid fi^ 
fequent A£^s of Parliament, and the proceeding!^ 
of the Houfe upon thefe occafions varied a Utiit 
in form, thoi^h fiibftanttally they were alWaya tbfi 
*Sxmc. In the firfi: inftances in 169B, the Hou^ 
rRefolved, That the Members, havlngbeen concern- 
ed^ &c. contrary to the AS of the 5th and 0th, de«. 
:li expelled this Houfe. In other inftances further 
^Own^ as ia 1.700^ the Houft proceeded, by re** 
folving firft, That the Member having been wjrt- 
:ccrnedi' &c. was guilty of a hreich of the faliA& 
of the 4th afid 5th of K, W. and Q^ M- s^itd 
then refolved, That the Member, /<r the breaeh of 
Jbefaid JS, be expelled this Houfe *.. . ^ 

Now, 

• • • < 

* The fbllliwinfiireidl cxpulfiomittCiOnrcaQeiice.afl^fr^ 

tifion of the Aft of the 5ih and 6th of W. and M* 
Feb. 10, 169S. J4Mes Ifaacfon, Efq; Membet for Kmbdrl^, 

' eotpdled. 
ty i698« Henry Ccn'oiib* E% Member far SnafiMf- 

bury, expdied. 
14, 1698. Sir Henry FurAeie, klember for J^ramb^y 

expelled. 
'Bi. Bit SkmM Addnibit, E«|». Mcmbtr li^ Wr^ 

. , widi,. expelled. , . . 
^0, 1698. RkiiardWooiaaoc, EGqiMeaibec.forWiut'. 

churih^ expelled. 
In thefe Cafes thdii^^iii^stottriieftelbtatjonoftheHcnf^i^ 

that 
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•^^ISldw, that a Member fo expelled was ificsipabld 

8ft^ing again clefted, while he held the. office 

ftii^'Which he was expelled, may be legal reafoning 

^^A^gh, becaufe the prohibition of the ftatute is, 

fHaf no Member (hall be fo concerned, which, as 

dlfea^y faid, implies an exclufion. But if the 

perfbh expelled gave up his office, he then came 

' tfc^ Aand upon the fame footing, that a perfon ex- 

^tlfled under the Refolutions of i6So would have 

' ^<irie. . And therefore; the queftion which we put 

trpon a Cafe fuppofed under the refolution of 1680, 

irnay be put upon the Cafes under the AA of W. and 

JAy Whether the gentlemen think that a perfon 

expelled for a breach of that Aft, or for afting 

c^orttrary to it, but afterwards giving up his office, 

and thereby taking 'hirfifelf out of the "circumftafi- 

ces which brought him within the Law, would 

the^n have been incapable of being elected into 

"Parliament, merely becaufe he had been expelled 

the Houfe •, which could be the only pretence of 

''ail Incapacity afFefting him after he had given lip 

the place, the holding of which was, by the fta- 

;tute,' rendered' incompatible with being a Member 

V of the Houfe of Commons ? 

The Gentlemen themfelves have given an ebt* 
prcfs anfwer to the queftion, as to the Cafe ftated 
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that the Perfon being a Member of the Houfe of Commons, and 
having fmce been concerned and a&ed, ^c. contrary .t9 th& AS 
made in the '5th and 6th yenrs^-of- his Majefty's r^ign, for 
granting feveral Duties, &c. he expelled this Houfe, 

Feb, 19, 1700. Sir Henry Furnefc, Member for Sandwich, 

expelled. 
20, 1 700. Sir Gilbert Heathcote, .Member for Lon- 
don, ^xpell^. . , 
In thefe Cafes there were two Kefql^tlons of the Houfe. On«, 
that the Perfon having fmce his being ejedled a Member, been 
concerned and a£led, &c. ^voai gMty of a breach of the JS, 
made in th« 5th. and 6th y^ars of i9i$ M^lty and the late 
Queen. Bj; the o^hcr^ it was re(blv^, that the Member, for the 
ireacb off'hefnid J^^ be expelled this Houfe. 

• ' 2 Upon 
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upon lEliU Aft : And their .^flfwer isj, ,That.f|)cjv^ 

fon, though eJc^elied for bre^cl^ ; pf thgf Ai5;ti,tf Jici 

rfterwards'^ave. up his place, wsi? AOt incapaJiU.^ 

bcii^ rc-eleaed^ Fbf they have ^r^ue4 tTut^li^ 

Wbolaftbp, * ^^ho^'^wg^ .one. olf Jfhf Me9xbcr§/^j]|55^ 

led for aft\ng contrary to tba.t ftatij^Cd,^, yi^ \ 

capable of being re*elcacd into xk^J^xi^k, ^ 

ment which expelled hini, afterAf^^vC^ 

place : A nd upon that g^rouud ttipV h^ fiipp^fi^ 

his. re-ekftion aod fitting m..tfie,Jabpfe. a? l^^fL, . 

' The force of the Cafe, howc vei;, . x^'duipeS j^^pr 

to the neceflity of maintainuigv tha^t the i??ord iC^fr. 

j><?/, was improperly uied. in Mr. Wx)ol^ft9li^« j^^^^ 

beca^uie, as they fay, he w^ ooly tiiroeti QW pi ^ 

Houfe in order to carry an K&oi £arliameot .ifi|ic^ 

execution. ,; i 

What the gentlenrien therefore adipit u|)6jti tt^€^ 

Gafc of Mr. Woolafton, is fjufficient f or piir if^Ts^ 

ment. At the feme time, we canaot hejp. tdjifjs 

them, that their own aj-gurneiit uppii that Ca^^' 

very far iFrom being juft or accurate!, i^oriij.ail 

the expulfions in confequence of the Aflt of:?pc 

4th and 5th of W. and M,, the lAq^c tfeateij^A 

Member's accepting pr.hplding aplace, gCMjt^^ 

to tlie prohjbiqoq of that .ffatwte, as an Mffa 

which expofed him to cenfure, being, as the rqi 

lutions in the latter inftanoes termed it, a brj^^k 

cS. an Aft oi Parliament, for which offence th^ey 

expelled the Member. And, indeed, it is imppt 

fible to fay, that a6^ting contrary to the Aft, was 

not an offence in the proper fenfe of the word^ bcj^ 

caufe it wa^ not only a breach of ^t prohibitary 

ftatute, but an attempt to elude a falut^rjr |«.aw> 

fhade on jpurpofe' to fecufe the purity ani^ ind^ppn-* 

dence or the Houfeof Cbmmpns,. , 

Witbal, as the Gentlemen thcmjfejves anfwer^ 
tid our queftioh. When applied to the Gafe pf KJng 
l^iHiam arid Quefcn Mary, in the negative, we 

do 
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do oot fee how they can give a difFeretH: ^hlVer to 

ffic^^e queftion, when applied to a Cafe fuppO'' 

iSd ^ under the Rcfolution of 1680. But it is no 

mat)fcr whether they do or not. For ibc A<9: of 

W/atid M. is a prohibition :Upen the Membctss 

ot Pirliamcnt, of the fame nlttire and effcdt with 

tUc llefolution of 1 680-, and differs from it only in 

tmi"circumftance, that the ftatute has nopofitivc 

fytsj^ikm it all annexed to it, whereaa the Refohiti* 

oti'^as^the &n6t}Qitof expulfion annexed. And as 

thc^^oufe of Commons treated the breach of that 

ftahite, as an offence meriting expulGon, although 

there was no exprefs fanftion to that purpofe in the 

fti^tuti?; it is clear, every expulfion in confequcncc 

ctf" that ftatute, was of the fame nature with an cx^ 

pruffion under the refolution of 1680: And there- 

ibre either both rendered incapable, , or ncidier. 

And- the Gentlemen fay, Mr. Woplafton, who 

wa» expelled in confequcucc of the ftatute, waa 

tt6t incapacitated confequcntly, neither would one 

spelled under the fanftioa of the Rcfolution of 

|68o have been difabled. 

'^•^We would therefore recommend .to the Gentle- 
men, to re-confider their own diftinftions upon 
what they arc plealed to calf an inipropcr ufe of 
the word expelj in the Cafe of Mr. Wpolaftom 
Fcrr when they compare that Cafe with the fanfti- 
6ti of expuifion annexed to the Refolution of 1 680, 
tjiey muft, I think, fee that the term jivas jult as 

Eroperly lifed in the one Cafe, as it could have 
cen in the other; and not improperly in either. 
But when they compare it with the other Cai^s^ 
which are in every refpeft the fame with Mn 
Woolafton*s, and obfcrve that in all of them, a$ , 
in Mr. Woolaflon's, th^ word ^^j5!tf/ was ufed, ant}' 
the expulfion founded upon a Refolution implied or 
cxprened, that the Member was guilty of a breach 
of the Aft of Parliament, J cannot conceive what 
\. . Z 2 ground 
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ground they will find left to .argue that the wr^rd'' 
expel^ was an cxprefTion improper to. have been ufed. 
in the Cafe of Mr. Woolafton, more than in any^ 
of the other cafes which occurred under the f^mc 
ftature. * /, 

For that reafon iri3eed, we cannot perceive why^ 
the attempt has been made to treat or argue ypon 
Mr. Woolafton's cafe, as a fmgular one, whondfe 
is but one of many in the precife. lame circumflranf: 
ces, and in which other Members were expelJ^ 
for the fame offence ; the Houfe of Commons hjatv.-: 
ing adjudged it to be an ofS^nce in them all, and 
not in one more than another, to be guilty of* a 
breach of that Aft. The only real diftin<5bion;dn( . 
Mr. Woolafton's cafe is, that after he gave up hb , 
place, he was re-ejefted and Ikt in Parliament ji 
hut that operates in this argument no otherwifc^ 
than to prove, that every other one of the Metn-' 
bers, expelled as he was for the fanie offence, and' 
under the like circumftances, might have been 
re.-ciei9ted, .and fat in the fame manner, notwith-' 
Handing their expulfion, if they had alfo given Up-L 
their places. Which makes Mr. Woolafton's cafe,-*: 
when confronted with the other cafes of expulfionr* 
for the breach of the fame ftatute, amount to art ^ 
abfolute demonftration, that capacity was not im-r \ 
plied in expulfion, in the fenfc and underftanding- ■ 
of that Houfe of Commons which expelled Mr*:: 
Woolafton, and yet fuffered him to fit upon t 
re. eledion*, 

. It alfo deferves to be remarked, that it was not 
'till after the Ad of the Queen^ which declared tHe 
feat of any Member accepting an office void, and ■ 
appointed a new-writ to be iflued, that the fliort*; 
method now praftifed in purfuance of that ftatute . 
ean>e into ufe» Ear before that, all the Members; 
who. accepted places contrary to the prohibiton.of - 
the. ftatute of the 4th and 5 th of K, W. and Q^ 

M, (which 
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M. (^hich was the firft Law that created a difabi-, 
lity by office, were formally expelled. And yet 
if the Houfe of Commons had not confidered the. 
accepting of the office, contrary to the prohibition 
of the ftatute, or, in breach of the A£t^ as it i$ 
tenhed in the fentences of expulfion, to be an of- 
fence, and in Aided expulfion as a cenfure for the 
oflfencc, they might then as well as now, have Am- 
ply ordered a new writ to be iflued in the room of 
^ Member, who had accepted fuch a place as was 
incompatible v;ith his continuing a Member, where- 
by his feat was neceflarily become void. 

But as* they did confider the thing in the light 
of an offence^ and therefore expelled the members' 
a6ting in fuch offices, it neceflarily follows, that all 
thofc expU'fions, and Mr. Woolafton*s among the 
reft, were as efFeftual incapacities, as any expulfion, 
whatever, if the doftrine of our Authors prevail. 
But they have themfelves excepted Mr. Woolafton*s 
cafe, and therefore, with it, they muft give up all 
the reft, as there is no difference between bis cafe 
and the others under the fame ftatute. And what 
is more, as Mr. Wool'afton was re-cle£led, which 
fairly brought the queftion ox incapacity into the 
field, his being allowed to fit, is z judgment of the 
HiMafe of Comrrtons, that his expulfion inferred no 
incapacity; and confequently that no expulfion^ 
did'^: beeaufe, from what has been faid, it is ma- 
nifeft his cafe was a common expulfion, and not 
an accidental, improper, or inaccurate ufe of the 
word expel^ as the Gdntlemen have argued. 

"I' had rather ufe a Convincing afgument, than 
confident expreffions, and therefoi-e I ftiall not, 
after the example of the Writer of the Conftderati- 
ons^ fay what has been laft offered is unanfwerable 
and decifive. It is fubmitted to' the judgment of 
the Reader. But I own I cannot reconcile toge- 
ther the grounds o^" the reafoqing wehavejuft 
' ' concluded 



concluded, and the dodtfine contended for by our. 
opponent S) under cither brarich of the quc&ion. 
And I am perfuaded I fhall not be thought to have; 
cilgrefled from my fubjeft, by introducing the:tDn5^ 
^deration oif the Refolution of 1680, as ccmneflrd* 
with the A6t of W. and M. into this. debate; o I"" 
now (hall acccimpany the Writer of the C(mjidira- ' 
tions to the : ' * 

., Sixth and laft clafs or defcription of men meAi- 
oned by him, and alfo taken notice of by tbc Au-' 
thor of the Cafe^ viz. Perjons in execution ^t tbi- 
tifn^ of their eleiliorty who, it- is faid, have Jidtdii&fi^ 
aUed by Refolutions of the Houfe of Commons^ withuA"* 
a'n A£i of Parliament. • * : ^.\ 

The (horteft way to anfwer this Clafs, wouldt)e 
by denying the/^^/, that perlbns under this defcripi 
tion do (land adjudged by the Houfe of Commtmi* 
to be incapable of being eieded. 1 do not mean" 
to fay, the Houfe of Commons never did fo de- 
termine. But, as in the cafes adjudged in that' 
nianner, they did not intend to make a Lkw of 
incapacity by their Refolution fingly, but only td 
determine according to the law, as they conceived 
it' to be ; we have their own authority for ic, that 
fuch determinations were erroneous, becauletlie' 
lateft decifions contradid them. And this if$r but 
one more of the many inftances to prove, v that if 
we had no other notion of the Law of Pariiametit,' 
but that talked of by thcfe Gentlemen, that it.con- 
fifts of the decifions of the Houfe of Cochngibh^; 
tee.ihould really have no fuch Law at all, if a L^w- 
Hie^s a fixed anil binding Rule. *We ibould oiriy;^ 
have a fet of disjointed, inconGtlent, and'cofttra** 
diftpry deter«jinations,difFeri^g as the pragtnaticif 
' genius of the leading men in Parliament diiagreed 
at different tifqes. But it will be ufefiil, and the 
manner in which both our Authors have treated 
this matter, makes itneceffary to go a little deeper 
into it, I . ' The 
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.::Thc Writer >of the Cotffiderntkns iricntions the 
notdS cafe of Sir Thomas Shirley, in 1 604^ ia 
which, he fays, ♦* The<}ucftion, as to the difabf- 
•f ^ttytrfpcrfons in executions was much agitated^ 
M but'that the curious reading in thofc debates, is 
^^"^ink- exa&ly applicable to the prefent cafe, be- 
^* caufe the writ of execution, though it iilued be- 
^ hatCj was not coeecuted upon Sir Thomas 'rill 
•^r^-^er his ckftion.'* He farther informs us, Thit 
ddring the dependance of that cale, a bill wis 
brought into the Houfe of Commons for difahUAg 
Out^aws^ Perfons iH Exfctttion^ andRecufants Conviff^^ 
from being of the Parliament ; which bill was re- 
jed^d on the third reading, without one Yea. Bdt 
th© reafori of the rejeftion, he tcfls us, was ndt 
^\ that the Houfe of Commons then thought that 
** ;pcTfons under that defcription (hould be allow- 
** ,Bd to fit ; but that they knew they wef e fufRci- 
*^^fllitly fecured from fuch a difgrace by the Lam 
** of Parliament^ as it then flood ^ and tbatti^ 
*^ had a right to determine upon that LaWy and did 
*f not choofe to. fubmit their legal powers to ht 
*^L difcuflcd and decided upon by the other two 

*^. branchy of the Icgiflature :'* -** Artd that k 

*5 **aa, and continued to be the Law of Parliament, 
*!; that perfons d£lually in execufrort *were not eligiile^ 

** appears (oar Author fays) from two cafes, whick 
happened a few years after." One is the cafe 
of Mr, Gifford, who was admitted to have privi-* 
Icgie' (17th Feb. 1625) becaufe k was founds oii 
e;fiEM9lQ»a:ion, that he was not in executton^cfll a#er^ 

his eleftion, The other is the cafe of Mr. 

Thomas Monk, who^ having been in execution heforh 
and at the time of bis ckRioHy a new writ S9k%<^^ 
dijred (24th Feb, 1*625) to iflue in his room, as-of 
z perfoM incapable vf being eleffed. ■■''■' 

^ The Authpr of the Cafe alfo okes the cafe of 
Sir Thomas Monk 5 and he mentions- another^ in 

i66i, 
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1661, of the eleftion for Lcinfltr, in tybich. ^ Vfa^ 
adjudged, that the denying of the Poll . to .J)i/^r. 
Coninglby, who was f ut in nomination, did-^at./i- 
^oid the eliSion^ he having been ^prifofferjn^ffectf- 
(ion for debt, and not eligible ; And the othei;:t3i{ro 
Canditates were declared duly eleded. Tl^i^^j^jJ- 
thor alfo, in a mte^ tells us, " The rcafon why^ Nr- 
** fon in execution is not eUgibkj i^cizia^^.Jf^^ 
. " caufe fuch an one is not bailable, conlcqyehily 
•' he cannot attend to difchargp the duty of a ,&€- 
" prcfentative : whereas a perfon arretted on mefiie 
, •' procefs is admiffible to bail." 

I have thrown together the whole of what both 
: the Gentlemen have faid, in order preferve the uni- 
. ty of the anfwer thereto, and to make the appli- 
^ cation of it the more ca(y. And I do apprehend 
, there cannot well be a more inaccurate ftate of faiSts, 
. than that they have given us, or a more crronc- 
t ou$ fyltem of reafoning, than they have built up- 
on it. - 
I am really afliamed to repeat what has beea fo 
' often faid, as to the fallacy, that pervades the whole 
argument of thefe Gentlemen, and meets us again 
in the words now quoted, as it does in every para- 
graph when they talk of the right of the Houfe to 
determine upon the Law of Parliament^ as if fh^t 
were any proof, that what is determined ncceflk- 
rily makes the Law of Parliament : Though no- 
. thine can be more certain than it is, that if f he 
Houfe of Commons were now to determine fotac 
things in a certain way, for example, that they have 
a fharc in the judicature of the laft refprt, or that 
now after two hundred years poffeflion of the right 
of the eldeft fons of Englifh Peers, to be elected 
into the Houfe of Commons, they have no fuch 
right i Such? determinations^, while they profefled, 
as thefe Gentlemen fpeak, to determine upon . the 
Law of Parliamenty would be decifioni^ againfl: it^ 

and 
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itfid.deftfuftivd of the conftitution of P'ariiamenc 
9$ ttow modelled, beyond all doubt ; and fo in o- 
tKer ini^ances which have been^ and many more 
Vhich might be mentioned. 

But as to the clafs now before us, and the detcr- 
ibjihations concerning it, there is much matter for 
jb^rticular obfefvatlons. 

'In the firft place, two things are here con- 
.rouhded, in their own nature manifcftly diftin(Jt. 

'^'The queftion oiDifability or Capacity to be eledcd^ 
fed the Privilege of Parliament when chcfcn. 
Suppofing perfohs in execution were excluded from 

^privilege, it would by no means follow in Law, 
nor is there any reafon of the thing for it, that 
being in execution ihould be a difability to be e- 

. k£bed, or lliould void the clcftion of a fitting Mem- 
ber : For the pcrfon, though in execution to-day, 
may be difchargcd to-morrow on fatisfying the 
debt, and be as much a freeman as any in the 
kingdom. Upon which principles it was held^ 
even in the days when queftions were made as to 
licknefs and otfief things, about which there is 
now no queftion, that Captivity was no objection 
to an eleAion. And fo it was refolved (9th No- 
vember 1605) " That Sir Henry Carye, a Cap* 
«* (ivi *, defted and returned, fhoold not be re- 
" moved, but ftand ftill as a Burgefs." 

So in the cafe of Mr. Fitzherbert (35 Efiz.) who 
tvjjs arretted two hours after his ele(^ion, and be- 

'^fqre his ][ndcnture was returned to the SberiiF, z^ 
the Journals inform us, ". There grcvv two quef- 
*' lions, I, Whether he was a Member, 2. Ad mit- 
•' ting he were, yet whether he ought to have 
, ** privilege ?" And " The judgment of the 
•• Houfe was, that Mr. Fitzherbert was by hi* 

^ The Journal cloea not expkm what fbrt of captivity wsu 
' Imtc meaftt. 

' - ' ' A a 'V tle&iort 
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•* clcftion a member thereof, y*t he ought notibo 
** have privilege in three rcfpefts. i, Becaufe 
** he was taken in execution before the rcttirri of 
** the Indenture of his Eleftlon, &c,*' '. 

There are Cafes at this day excepted by fpe^ial 
ftatute from Privilege. Certain debtors to i^e 
Crown have it not ; and might in the exccptbd 
Cafes not only be in Executicn^ but might bi3 ap- 
rcfted on mcfne procefs, if the Perfondl Privilege^ 
(which by the means of artificial prorogations is 
now perpetual) were not faved, as I believe it ge- 
nerally is by thofe Afts of Parliament, whicKtak-e 
away Privilege in particular Cafes ; but fuch a C^ 
as that would not infer ' a Difability. 

The reafon therefore given by the Author of 
theO/^, in his Note, why Perfons in bxecutiofl ate 
not eligible, and which, I prefume, is his own, be- 
caufe I fee no Authority cited for it, viz. Thatihfey 
arc not bailable, is fo far from being obvious, 'as 
he fays, that it' appears not only to be very inlhffi- 
dent; but, with all deference to him, is hardly in- 
telligible. If not bemg bailable were a ground of 
Jnca^pacity to be chofcn, as he affirms, much-'more 
ought it to deftroy Privilege, fo a§ neither to ftay 
the procefs of Execution, or to operate the dis- 
charge of a Member upon whom it is executed. 
Yet I do not 6nd that* the Author infifts uport this 
as Parliamentary Law ; and if he did, I am confi- 
dent it would not be adopted by the Houfe of 
Commons at this day. But if it were to have that 
effeft, why (hould it work an immediate Iiipapa- 
city, or Difability; feeing, as already obferve'd, be- 
ing in Execution, may not occafion an impoffibi- 
lity for one day to difcharge the Duty of a Rfepre- 
» fen.tative, which is the only reafon the Author gives 
for it's being an Incapacity ; and Sickncfs, or htdiig 
an AmbaiT^dor, may lay a Member alkje from kis 

attendance, 
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tttaadwcCj or mak« h'lm abfent for yearSs and yet 
n^iiher of thefe creaic an Incapacity. 

. Not attending; however, to this difllnftion be- 
tween Difabiliry and want of Privilege, or choof- 
l£vg;c6 overlook it^ the Writer of tho Conjtderations 
ffiiJerr Us to the Cale of Sir Thon^as Shirley and 
Mj\j »QifFord, as Cafes in which, as he fays, the 
qacftion of Difability was agitaf/d. But there is 
not'. a »word of luch a queftion ifn either of thefe 
Cafes; Sir 1 homas bhirlcy's ,Cafe is moved, at 
tfec -firft, eyprcfsly as a nnatter of Privilege. The 
»atiy' in the Journals ^22 March, 1603,) is in 
rf»cfe words, ^ This" (referring, to an immediately 
preceding niotion) *' being a motion, tending ijo . 
^* matter of Privilege^ wasf fcconded with another. 
'^.*^*- by TVIr. Serjeant Sbirjey, touching an Arreft 
^ made — upon the Body of Sir Thomas "^hirley, 
*^ &c.*i— ind he prayed that the Body of the faid 
-^* Sir Thomas might be freed according to the 
*^. known Privilege cf the Houfe'* 

In GQnfequence of this motion, a writ of Ha- 
heUs Corpus was immediately ordered, as it is ex- 
prefled in the Journals according to the ancient Pri- 
vilege and Cujlpm. The whole enquiry and pro- 
ceedings that afterwards enfued, which were the 
longeft, and the ftrangtft that ever occurred in any 
iciaefe of the kind, by the unaccountable warfare 
wicti the Warden of the Fleet, who would not 
obey the Orders of the Houfej the whole go to 
the point of Privileg^i and to the mode of making 
it eSe<SiiiJ under the particular cif-cuniftances of 
the Cafe : A.qucllion of Difability was never once 
glai:}€i5d at. 

After a full fearch into Precedents, and great 

confideration, the queftions. at }aft ftated in the 

.Haufe (16th April 1604) v^^ere thefe three, 

f* r* Whether Sir Thomas Shirley fhall have Pri- 

'**.vil€ge ? !$, Whether prefently, or to be defer- 

A a 2 ** red 
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^* red till i^rther order ? ij. Whether we 
*^ Petitionees to his Majefty,. according to forfhef; 
" Precedent^, for fomc courfe pf fccurihg. ih^' 
^^ dtrbt, and Caving haronlefs tfie Warden of '^ftcr* 
^' Fleet? Wh\ch queftions being fevera]1y:pll!^i| 
^* were all refolv^ed in the affiroianve.** ^ -'/ 

In confequenci^ of this, a Biir was aftUalH^ 
brought in, and puffed by both Houfes, for ftttfP 
ing the creditor's debt, and when, daringtlijiPdfef--' 
ftinace difpute with^ the Warden of tht Fl^it,^'^ 
Petition wfts prepare^ to the Ki;ig, to conie' ah'^ 
give the Royal Affenc.tothe Bjlj, ^ it iseht^[H| 
in the JournAk, " it was not thought '£lr'^W 
*' proceed In that mar\ner, being, as was.^cbh- 
^' ceived, fame iropeachpient to the />rm^/^f 
the Houi'e." It appears they were deteritiiitedj, 
to affert and make effectual the Privileg^ of 
Parliament, by their own authority, in oppoficfQii 
to the old Precedents, of which there are matiy, 
p^ particular A(Sts of Parliari\ent for delfvg-ing 
Members, and even the. fervants.pf Members nooi 
cuftody. SiV Thomas Shirley was at teri^iii 
brought out of the Fleet by the ^rjeant with the 
Mate, and a fccond Bill was pafled for indehitTrfj^ 
irig the Warden, the firft having been found faiifty: 
And the perfons concerned in making the afreft, 

• we're puniflicid by the Houfe for Ireach of Pri^iWf, 

From this detail the Reader will judge, Mettier 

it be true that the Writer of the Confiderani'ns 

'fays, ^^ that the. Qwellipn pf pifability was agim- 
ea in this Cafe •, — or if, as we fct out wirh fiyiHg;, 

2>it was fimply,^ queftion of Privilege; and fbrthe 
faithfulnefe of the extraii we refer to the J^qunial^. 
tbemfelyes. ' \ ^ 

The other Cife of Mr. Gifford was a fhortonc, 
{)Ut clearly alfp a queftion of Privilege only, itid 
pot of Dilabili'ty^ The firft motiori v/a^^' tkai be 
pnght. be fent for to attend bis fervice in the Hdtfe : 

And 
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And the doubt, 28 to his being entitled to Privi* 
Jeg;^, arofe upon the fame ground on which Privi- 
kge. had been denied to Mr Fitzberbeit in the 
Cafe above referred to in J5th Eli2. viz. That he 
had been in execution betore the return of his 
EleAioh. But on examination, it appeared, that 
jtl^Jpdenture was, by a miftake of the Returning 
C^cer (who imagined it muft be of the date of 
^le next County Court,) dated after the Writ of 
Execution had been executed, but that the Elec- 
tion iileJf was on a day before, whicR ought there- 
fore to have been the date of the Return. The 
I.odcnturc of Return was ordered to be amended 
Ja.it*s date, and after the amendment was made, ic 
was Refolved, " That Mr. GifFord tad Privilege^ 
^f and to be delivered out of Execution,** and a 
Writ of Habeas Corpus was accordingly ordered 
for eh^ purpofe. This is the otf^cr Cafe, in which 
the Writer of the Confiderations fays, the qucftioa 
/CWf DifabilUy was agitated. 

Thefe two Cafes therefore, inftead of proving 
(which is the purpofe they are produced for,) that 
piing in Execution was in thofe days held an inca*- 
pacity to be EleiEled, only prove that Privilege and 
Cafaciiy did not always go hand in hand, and th^t 
ibey ought to be diftinguiftrcd : for proving which, 
we had no need to go fo far back ; ffor in the very 
Middlcfex Elcftion, we faw that there was an £x/- 
fution^ to which Privilege did not extend, yer no- 
body attempted to move for a new Writ upon ac- 
cpunt of the Execution as, a Vifahili'iy^tvtn ^htv 
the Record, on which the Execution proceeded, 
was called for, and was lying upon the table of 
the Houfe of Commons. 

But, fecondly, the Writer of the Ccnfideraiions 
feems exceedingly to have mifhiken the tendency 
of his own argument to prove, that being in Execu- 
fion was ^ Vijability at the- tiff>e of Sir Thonnfas 
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Shirley's Cafe; when- he informs vrs-, that diiriiigibc" 
cit()cndancc of that Cafe^ a. BUI was brought- fiito ; 
t!*e Hcufe of Commons for difabling PerJ^ns- tn 
Execufion^ Outlaws ^ and Recufatfts-cGnviSi^ to be of 
th^ Fof liamenL For that Biil, from the very thie 
of it, could not be a declaratory Law, like dhe 
Bye Claufe put into the Statute to enaft penaftT*a? . 
for preventing Minors being chofen, or prect^dir^' 
to fit in Parliament i and being a* Bill to di/a^ , 
tbofe pcrfons, it, of itfelf, proves, that they were 
not at that time und^r a Difabilityt and that kfe- : 
quired an Aft of Parliamenctci //i^fl^/il?mcit^-i^^ci . 
that the Writer's ^r^^/ only difprc't)is his argumt^ftti 

As to the reafon the Writer of the ConJideratUfh . 
gives out of his own head (for there is rtot a fy liable 
of it in the Journals) why the Bill was ««^ voce ft ' 
jcAed, vi2:- "• That, the Houre knew they were 
** fufficiently fecured from the difgrace of fuch 
*^ Members by the Law of Parliament \^ beVnga. 
fcafon fpun out of his. brain, as Spiders do cbb^, 
wtsbs out of their bowels, it is juft of fuch a fiirft'fy 
contexture. The Houfe, indee^l, knew -**' that 
RevufantS'ConviS were fufficiently difabled by the 
.Statute of Elizabeth, of which we fometime a^ 
p\it this Writer in mind, bccaufe it appeared hi^ 
hjid forgot it. But the Hbufe knew,, too, that 
Outlawry in civil Aft ions, and 'being in Execution^ 
were no Difabilities. . - > ^ . 

They koew this from their own Joornals, hot- 
withfta®ding our Author's affertion. So miich. 
wie Ica/n from 'the famous Cafe of Sir Francis. 
Goiodwinj in which the great conteft was bet>weA 
James the Firft^- and the Houfe, about their 
Jurifdiftion ; the .account of which, fills up fo 
great a part of thfi performance of the Aiithor 
of the Cafe I' For we fee Outlawry was thrown out 
as' one of the Objections againft Sir Francis ',r and 
the Anfwer made to it is, " that notv^itbft^nding 
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*'^ - the tWo Outlawrys againft Sir Francis; whidh 
Virerc both in Queen Elizabeth's Rei.^n, (i. c. 
long before Sir Thomas Shirley's Cafe) he had 
been cbofen^ ddmUhd^ and ferved as a Member 



cc 

** of the Hoiife, in the fcvcral Parliaments holden 
•' 89tb and 4i?d Elizabeth/' — And many Prece- 



dents were referred to on that occafion, not only 
of Members who were outlawed, and yet had been 
allowed to have Privilege *, but of Perfons who 
had been chofen and admitted to ferve, though 
under Outlawrys^ particularly one Mr. John Kil- 
Itgrew, ^ho had fifty •« two Ou th wry s returned againft 
hid)) and vet was admitted to ferve in the Houfe; 
and Sir William Harcourt, who was found to be 
eighteen times outlawed, and yet was. admitted to 
ferve. 

Thcfc Cafes are fufficient to (how, that the rea* 

• fon affigncd by the Writer of the Conjiderations fof 
reje<5i:ing the Bill fordifabling Outlaws, is not true. 
For from tho(e Cafes, the Houfe could not but 
know, that they were not fecurc from the difgrace 
of Outlaws fitting by the Law of Parliament ; 

. and that the Law continued to be fo after Sir Tho* 
mas Shirley's Cafe, is proved by the Cafe of Fcr- 
dinando Huddlcfton, Knight of the Shire for Cunfi^ 
berland, in which it was refclved (28 May 1624) 
^^ that his being outlawed ought not to prejudice ' 
*' his Elcdion." 

The reaion is equally falfe with regard to Per- 
lons. in Execution;. for the Houie muft not only 
ll^yi? known that the obje£iioti to them was not 
B^rfo ilrong as agatnft Perfoiis outlawed; but 
they had further an exprcfs general Rclblution c^ 
the Houfe as far back as 1585, which we had oc- 
qafion formerly to, cite ** That Perfons in Exccu- 
f tion, and thofe vifi ted with Sipkncfs (hould not 

" be 

* In t: e id, 23(1, and 35th of Queen Elizabeth^s Ki^. . 



Jug thac they were not mcapable ^o be C^^fy ^-^ 
caufe if they had, they muft aUo have be|Q^«j||}i^- 
pftbletofu^ but it is clearly proved by (cliatr<'^ 
Kefolucion, that the Houfe did nock^ow (4f.'^e 
Writer of the ConfideratiMs fays they .didj ^^-tbey 
were fufficientiy fccured by t^e Law of , Par j^rjivwe 
•from the difgrace of Perfoiva in £xeou(iQQ, ^cCMpg 
in the Huufe ; becaufe it proves chitt t^ey OCMi^fl^y 
did fit,' but were fecured in their iea^ by iMiHf- 
iblution*. And the Cafe of Mr. Fitzht^^t^t 
above referred to in the . g^th Elia^^ftili ^y^x-A^" 
redly proved by the queilion ftatcd and de€ide4^in 
that Cafe, that the being in Execution did ^jo^^ 
able to ftt, or ^ourinue a Mennber of the .Hpufc, 
though he was not allowed to have Privilege* .-^ 

The faft therefore is, that the Houie knew whfjn 
the Bill that was brought in during the depencWope 
of Sir Thomas Shirley's Cafe was rgedtedf ^h^ic 
the Law llood juft the contrary of whaft the Wri- 
ter of the Cofffiderations has ai&rted the Houfe' t^fR 
knew to be the Law of Pafliainent. The \itttcr 
reafon therefore to be aflagned for dajbing the. BiU, 
mtifl; have been, that they had no mind to ak^ the 
Lawy efpecially by an occafion^I Bill, which le^- 
ed to prejudicate a Cafe aftui^lly depcndijig. • j 

Thirdly, If it be evident from what t^s bfmt> 
faid, as it certainly is,, that it was not even wifit 
the Writer of the Conftderatims calls the L^v^ff 
Farliamenty at the time of Sir Thomas ShiHey^s. 
Cafe, (twhichis the only one he cites before :A^. 
Gifford's^ in 1605,) ^^'^ per&tns in ExHUti^n^yamfe 

inca^blc 

* Thfs Refofution alT^ p'oves, that (he reaibn of (be.iadigt' 
billty of I erfoas in Execuiioii, giren by the Aathor of il^e C/j/fy 
(that not being billable, they are not iible to difcharge the Duty 
ti a Reprefenrutive,^ is not a good reafon, as mded we have al^ 
ready (howD it to b^ fo very iDadee^oate^ that it only proves £ber 
Law is Aof fo« 
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irteApaMeof beiirg chxifen ^, it tnnft alfo be pretty 
cfctl^ thar neither Mr. GifFord*s Cafe, nor ai^y other 
febfcqucnt to Sir Thomas Shirley's, can prove 

'^t^^nrliat had not h'ten the Law, continued^ as the 

•^Writcr^ fays it did, to be the Law. But the con- 

- ^iryof his aflertiOA is alfo demonftrated by a di- 
'iteaj'tiuthorrty. For in 12 Jac. Sir William Bamp- 
^\&i who ftood rofnmitccd by the Lord Chan- 

"eifeflofrfor a Contempt, (which is toall intents and 
p^rpbfes of the fame effeft as an Execution, and 

•k'^ntoe bailable,) before his election, was not only 
iiH6^ed to-^be wdl chofen, but was allowed to 

^?iaVfe'*Privilege, and was delivered by order of the 
i*oiife. 

Whatever, therefore, may have Appeared to the 
Writer of the Conjideratio'ns^ we are perfuaded it 

'*#ftt ncft^ Jifter what has been obfifrved upon Mr. 

XKflTord** Cafe to any other pcrfon appear from 

' tlitnc^ a^ our Author fays it docs> that the La^ 
ijif Parliament either then was^ or continuued to be 
«rti'he flates, that perfons in jExccution were t\6t 
^llgtfele, as to which there was, as we have fcen, 
^ that Cafe, m> queftion. 

After fuch a fubftradion from the Gentlemens 
Authorities, we muft give them credit for the 
Cafe of Sir Thomas Monk, who was certainly de- 

*"^fkcd of his Scat. But tjpon -what principles 
tfiik i^fts done we know not, for all that the Jour- 

"tiSb contain, is barely '" that upon the inferma- 

-^' tlon in the Houfe, that Sir Thomas was in 
*^- Execution before, -and at the time of his Elec- 

, ^^ tion^ a Writ was ordered to iflue for a new 

- *•" choice in his room." 

It is alfo true, that the Cafe of Leinfter, in i66f, 
Itaiids as ftated by the .Author of the Cafe^ that 

/it was there adjudged that it did not void the 
3ESe&ion, that the Poll had been denied to the 

^ b Candidate 



Candidate who was ir> execution at the time thcrcoli. 
and the other two Candidates were declared duly, 
eledted *. 

As to the point in queftion in thofe cafes, the. 
determinations only prove the fluctuation of the 
decilions in the HoUfe of Commons ; but tlieyj are 
far from fupporting the pofition of the Writer ofj 
the Confiderations^ that perfons in execution, wlio, 
as we have feen, were not, before the cafe of Sir 
Thomas Monk, difabled by any Law, or by any^ 
refolution, but on the contrary, were held by ma- 
ny determinations to be capable of being eleded^ 
do now fiand difabled by refolutions of the Houfe 
of Commons : For the later determinations, a$ 
has been faid, direftly contradift the pofition. 

Here we can by no means praife the candour of 
either of our Authors. The Writer of the Con- 
Jiderations ftops at Sir Thomas Monks cafe, in. 
1625 J and the Author of the C(tfe cpmes no far- 

• We cannot help however obfcrving on this determination, 
that it juftificd-a liberty .taken by the Returning Officer, whict' 
the Houfe has, on other occafions, feverely animadverted apon^ 
In 18 Jac. 1. when the ShtriiF took upon him to return SirThor " 
nuu Bowhian, knight of the (hire fot the county of Leicefter, al- 
though Sir George Haflings had a majority of votes, on pre- 
tence that Sir George was incapable to be ele^ed, by virtue of 
the old Statutes of Hen. V. and Hen. VI. as not being a Refiant* 
in the county, the language in the Houfe was, *♦ the Sheriff is 
•' judge of the namber of voices, but not of ability or difability ^ 
•* irgQi his return naught." And the Sheriff and Under-flieriff. 
were fent for as delinquents and cenfured as great Offenders ia 
the Houfe and the State, although they had the pretence of iti' 
A^iof Parliament to warrant what they had done. Sp tend^.; 
was the Houfe at that time of fuiFering objedions of difability to 
be fubjed (o the cognilante of a Returning Officer^ under colouf ' 
of his judidal quality being exerciied To as to abforb his minifte- 
rial charadler, which is the chief part of the duty of a Retumiq| 
Officer. There were, doubtlefs, reafons, why the Re.tumin|.. 
Officer, in the cafe of Leinfler was judifiedy infiead of being pH' , 
niihed for a iimilar Condu^^ by the ReHoration Parliament^ where - 
the influence of th« court prevailed. 

th^r 
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ther down-than the cafe of Leinfter in i66r. Yet 
they both muft have known, that there were later 
cafes on the point in the Journals ; and concealing 
tfipm was only an unfair attempt to mifguide thofe 
who do not read the Journals, which is a fort of 
cbnd'uft that cannot ferve any caufe. We fhall 
ate how the faft (lands upon the Journals. 

Jri the 2d of VV andM. 1689-90, Mr. Monta- 
gue wa5 chofen for the borough of Stockbridge 
when fie was in execution ; and 25th March, 1690, 
a petition was preprinted for him to the Houfe, 
ftating that fad, and dating " that by Law ^ and 
" hotwithftanding fuch his execution, he was a 
** perfon eligible to ferve in Parliament, and was (o 
** elcfted." And therefore praying that his pri- 
vilege of Parliament mi^ht be allowed. 
' t)n this occafion there was a full fearch by a 
Committee into all the cafes, and a report made! 
upon the gth May, containing the whole prece- • 
dents, down from the cafe of the .Speaker Thorpe, 
who was executed in the rei^n of Henry VI. And 
it appeared there were two cafes later than that of 
I.einiler, in 1661, viz. Sir John Prettyman*s, m 
i67p, and Sir Robert Holt's in 1676. 

;Sir John Pretty man was detained aprifonerin, 
the KinvVBench on an execution, and he was, by 
order of the Houfe, delivered out of the cuftody of 
the Marfhal, to attend the fervice of the Houfe. 
And it is clear from the proceedings, that the ar- 
reft was not a breach of privilege i for there is iio , 
notlclt taken of it as a breach of privilege, or any 
perfon complained of, orpuniihedon that account. 

In Sir Robert Holt*s Cafe, it is cxprefsly ftated^ 
that he was taken in execution out of privilege \ and 
alib that Sir Robert was under an outlawry, l^o 
queftion of difabilitj is Itirred ; but on thofe 
grounds the Committee denied Sir Robert privi^ 
lege, which was agreeable to antient precedents. 

B b 2 The 
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brought farther arguments^ and better ones toov if 
he could have found any other cafe that furnrflkd 
thefi. 

What has been faid will, I believe, fatisfy a rea- 
fonable Reader, that the Cafes of Outlaws and 
Recufents-convift, of neither of which he feem^ to 
have known too mucb^ were not a quarter from" 
which he could have drawn auxiliary argumenti 

The Cafe of the Attorney General, which the 
Wj-iter of the Confiderations declines to argue froni, 
I will mention, that it may add all the weight it 
can to his Clafles : For I think it is the likeft to a 
difability, by a mere refolution of the Houfe of 
Commons, of any I have met with. And fo Lord 
Coke exprefles it, *' by fpecial order^** (fays he) 
*^ of the Houfc of Commons, the Attorney Ge- 
** neral is . not eligible to be a Member of the 
*' Houfe of Commons." But at the fame time, to 
dojufticc to this Cafe and to the Lam of.Purlia- 
menty as now clearly undcrftood and fettled, that 
(h^ Attorney General is capable of fitting in the 
Houfe of Commons, it is fit to wnderftand ho^ 
thii Special Order which excluded him happened to 
be made, and wharefFed it had : Which will fonte- 
what elucidate the notions thefe gentlemen would 
give us as to the Law of Parliament. 

The queftion as to the Attorney General, iv^s 
firA ftirred in Parliament, 410 Jac. before wKith , 
time, as appears from the Journals, the Attorney 
General had always been in the Houfe of Lords as 
one of the Atoendahts called by Writ. The qaef- . 
tion aroic upon occafion of Sir Henry Hubbard, a 
^%^er of that Parliament, having been appoint- 
ed Attorney General when Parliament was not fit- . 
ting. Sir Henry Hubbard is one of thofe mentt- 
pned in the Note referred to by the.Authorof the 
Cafe, page 30, which, at the opening of the SdB- 
gn> ( 1 9th, Novdnbsr : 1 606) . 'f the -Speaker pro- . 
. 3 duced 
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duced a(&nt to htm by commandment from cfir 
" Lord Chancellor, containing the names of ccr*» 

tain Members of the Houle, difpofed and em-* 

pjqyed by his Majefty, fince the laft Seffion, in 
*^ fpecial Sierrvices; with direction to know the- 
" plcafure of the Houfe^ whether the fame Mem-* 
" bers were to be continued, or their places fup* 
" plied with others." 

AU the Cafes having been referred to the Com-, 
mittee of privileges, their Report (22d Novem- 
ber) is in thefe words, " Touching Sir Henry 

Hubbard advanced by his Majefty to the place 

of Attorney General, it was remembered that. 

in Svo.Eliz. Mr. Onflow, Sollicitor, being 

called by Writ into the higher Houfe, was, 
" afterwards chofen Speaker by this Houfe : Mr. 
" Jefierics alfo, the Queen's Serjeant, was dc- 
" manded by this Houle to do Service here. Ma-. 
" ny precedents of the King's Serjeant andSollici- 
" tor ; none for the Attorney, fed eadam ratio.** 

,The proceedings in the Houfe are entered in 
the Journal as follows. 

" Touching Mr. Attorney, it was much di(pu- 
" ted what Ihould be the queftion ; at laft the 
*^ qqeftion agreed and fo made." 

" Q.. Whether he ftiould be recalled, admitting 
** tJbaf he was already called by Writ of Attendance^ 

into the Higher Houfe^ as the Houfe conceived be 
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Upon this Queftion, the Houfe was not ia- 
** tisfied, but would have it made, whether a-new 
" choice." 

" The Houfe upon this grew to divifion, and 

by divifion to confufion, for they were not num- 

" bered, nor one .part well underftanding ano- 

" tfeer, they fettled again, and made a new Quef- 

*' tion, viz. , 

V Q^ Whether a queftion ftiouW be made of 

*' it 
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^ it J and by voice over-rulcdl that no q«e^Q^ 
** Ihould be made of it, but the niatta*>(hp^4 
^* reft, and fo was underftood and leftatthat fimc^f!! 

The next day the Houfe met, the foUov/uigef^ 
the firft entry in the Journal. " Mr/ AttoTiic^ 
** came inofhimfelf, and continued by i:^»;KA'Z'i?;i^ 
** without farther order.** ,» ,1,., 

This is the firft chapter of the Law cf P,^M^ 
ment as to the Attorney General : A Ldiw nkidf;hf 
the confujien of a Houfe of Commons; hj^^eUvi/p* 
on that could not be numbered, on6 part d 
the Houfe not underftanding another; by a deter- 
mination that no queftion fiould be made ; and laftly 
by the Attorney GeneraPs coming in of bimfil/f 
and fitting by connivance. 

From this ftrange ftory, all that! can cofl'e<fti4 
that as the Attorney General had ufually beerf 
called by Writ into the Houfe of Lords, as one (^ ' 
the Attendance of that Houfe, this CircunriftMictf 
was the only tangible objeftion to his fitting irf'thSi 
Houfe of Commons^ .and the or^ly thing which 
diftinguiflied his Cafe from that of any other Scr^ 
vantof the Crown : the Houfe conceiving; (as it 
feid) that Sir Henry Hubbard their Member^ who 
had been appointed to the Office of Attorney "Ge** 
heral in the interval of the Scflions, was afrmdf^ 
called 'by Writ of Attendance into the \{\^€i 
Houfe. 

The Queftion feems. to have taken its rifeiraqi 
the prbceedings on former Occafions, with regand 
to the Sollicitor General and King's Seije^ntv- ifl 
to whom the Faft, as upon the Journals was thfe: 
That in two infl:ances, viz. thofe of Mr. OnHaw> 
in 8vo Eliz. and Mr. Popham in 23 Eliz. they 
being Members of the -Houfe of Commons,' -^eij 
.appointed Sollicitors, were re-demanded front the 
^JLords, notwithftanding the Writ rf-Attendwoe 
calling them in to* the Upper Houfe, and* were 

both 



bo4: reftor^i is it is qcprefsly Tftld ih the two (tif- 
^Sr'ctit Cafes, Arrtfir/^ tkt Hmf§ of Commons had ihi 
^fi foMion' of them \ ai|4 both thefe Genclcmca 
ai;c ci^ten Speakers, upon their feturn from the 
tioufe of I:x>rds. 

As to -the Crowiy Serleapt^ the cafe of Mr. Gcf* 
$ey occurred in i% Eliz (6ch Feb. 1575) in 
>ri)ich it w^s ^^ Cooc)udtd that, according to o}d 
^ precedent^ he mght have voice as a membec 
'.* of. the Houfe, notwitbftanding his {Attendance ia 
•* the Higher Houfe as one of the Queen's Ser-? 
^* jofintfi, where he had no voice.*" 

Slf 
i> I I . * . • ... 

• The dfc of Mr, Oiiik>W^» referred to in the above report, 
^ai thii : Mr. Onflow being a Member of the Lowex Houfe^ 
wa;^* upon a prorogation of the PaiUament^ made Solicitorr 
p^eneral'; and when the PiLrliament met again, immediately 
Ifterthfe' Queen's commiffion was rej^d in the Houfe of Lords. 
ktimathij^ 4ier. Majefty's licence to proceed to the eledlion of 
a Sfiteaker, " It w^s moved** (as the entry fbmds in the lojwoaH. 
|y Mr. Comptroller for the Commons, " That, for that uBr* Onf- 
^*loW> Solicitor- General, was a Member ot the Lower Houfe^ 
*• he might be reftqrcd to join in their election, and iipon con- 
^' fillcatjon h^d among the Lordf^ Mr. Onflow was feot down 
•f with ,the Queen's Serjeant and Mr. Attorney General, tp 
'* jhOw for himfelf why he 'ihould not be a member of thil 
^* Hou(e, who alledging many weighty reafons, as '•well for 
^' his office of Solicitor, as f6r his V^rit of Attendance in the 
*<. Uppec Houfe, ^as,nevertheiefs adjudged to be a Member 
»• of ^[hJ6 fjoufe/' The. ele'ftioa p/" Speaker having then pfp- 
^eded,' Mr. Onflow was chofen. 

The other inftanec of the like fort referred to in 2} Eli?* 
fin tbt cafe of Mr. Popham, was thu5> as entered in the Journsk. 
Thefe being a vacancy of the Chajr, when the Commons vj^6 
Ibo^t ta proceed to ih^ election of a Speaker, Mr. Treafut.cjr 
declared to the Houfe, that he and others had feen ^ Member 
of their Houfe, in the Higher Houfe, when the Houfe had 
been' there to reteive the Queen*s anfwer of licence tp chopfe 
^fi Spea^^er^ and the Houfe>, before grpciiediQg to 4ie ele^ion* 
Su\t meffencers to the Lords to demand the. reflituuon of M;*. 
'?opham. Solicitor- Ge^neral, and Citizen for Briflol. They 
^fcceived' for anfwer from the Lords, *« That their LordfhiMt 
^^ bad le&lvedte (bould be fent ^m$ ^ mHt b^auCe na 

. C «* • was 
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Sir Henry Hubbard the Attorncy-Cieneral ha^^*' 
ing fat by connivance, in the manricr aboVf^tt^ 
tioncd, in the Parliament 4^0 Jac. the ijUc^SH . 
was again brought into debate in the PaflHiMiklit 
i2mo Jac. and it fccms then to have beeh fillftle 
a party queftion with the Coiirt. For the liiliffe^ 
lofing fight of all principles, did not ^ven pi^eyifd 
to go upon the only ground pointed out bj^ttte' 
debate in the former Parliament, And'by tlSt pfkf- 
cedents then referred to as t6 the Solicit<5i--Gm^ 
ral, namely, the Attorney^frnerafs being ali^'^t^ 
tendant of the Houfe of Lord^; catted thitlft^^by' 
Writ : but they ftrayed into objedions tak^nftom 
his oMce and fituation as a Servant of the Ci%fWfi^ 






** was a Member of this Houfe, and this Hoafe p^Oktkdof 
'^ him before he was Solicitor, or had any place ol. •wfteo- 
*' dance in che Higher Houfe'* — And Mr. Pophajp, ,^eiog 
reftorcd accordingly, he was chofen Speaker. 

There is another cafe related from D*Ewc*s Joarnaf, In 

^the Piffliamen^ of 28 Eliz. (of Which there are no jQunia& 
printed) of Mr. Egerton, Solicitor General, who was <koiea 
Burgefs for Reading, after he had been commanded .^y writ 
to attend in the Upper Houfe, and had attended there three 
days. The Commons demanded, that he might be dlfmiJed 
from farther attendance there, and come into their . Hoit^. 

. But upon confulration, and defence made by himfelC th^ 
Lords retained him ; and the main reafon is mentioned tQ 
to have been, becaufe they were firft poiTefied of him. '" '''' 

'" The Refolution as to the SerjeMnt,' in 18 Eliz. (16 F^, 

'1*575) is in thefe words — «* On iundry mocioos had, iris,c0Q- 
*V clodcd by this Houfe^ that according unto the o|d.pre« 
** ccdenis of this Houfe, Mr. Serjeant GeiFrey being oof ^of 
** the Knights returned for SuiTex, many hd«ve «voic9'or )gf*0€ 

' '* b^s attendance in this Houfe as a Member of the famcy 
^* notwithfhnding hi* attendance m the Higher Hot^iOj^jqav 
^' of the QiKCfi^s Serjeaats for his coanctl there, as the pbcii 
*< where he hath no voice, indeed nor is any Member of the 
** fame." ^ ' • 

" Thefe Cafes illuftrate what wiis txH in a former part, aa' to 

'the diftinaioa between CompatiMity of SituattM^ SLpAi^Ca'- 
pacity of State. . To ffiow that there may be an incOmpatibi* 

] lity from fitaatioti of fitting in the Houfe of Commons,' wh^ 
j^ejfe is no incapacity in the proper bnfe tobe eledted.' 
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^tl^bwgh in that rcfped the Attorney-General 
.^90(1 ,^pQn the fijime footing as the King's other 
SffNMts, particularly with the Solicitor-Genera}, 
,^dwfc^ce wa», . in the debate* not improperly 
j^\hii^Amb of thp Attorney-Generars : They 
j|g}^'d.9f (h^re being no precedent for the choice 
f4: s^ Attorney^ a$ if it required a precedent for 
,^mK 4Dan to be chofen of common rights when 
j^^^r. |30 leg^i difabitity : They fpokc of Privy 
.*QPW^ell^A npi; baying antieotly been chofen, 
f^oi^ jt ; was admitted, they had thei> got fuch 
1^ . ^^PQtiAuaAce, iti^i they muft ren)ainr And af- 
^QCvranging over fuch wild ground as that» *^ Per^ 
/^ plexed ^as fome of the Members expreflcd 
** tMnifelves) ia rcfpeft of the confequence, in 
refpeftof the privileges of the Houie, and 
fatisfaftion of his Majcfty j" they came at lift 
4o .^ ftrange, illegalj^ and unparlianientary compro- 
ifsii£e> rather than a determination, " refolving^ that 
^ the Attorney-General fhould, for that ^Parlia- 
?^ xricnt, remain of the Houfe.'* And " That* no 
Attorney-General (hpuld, after that Parliament, 
"^^.'.fervc as a Member of the Houfe.** 
' ^ Such a determination; if it can be called one, 
Tvas the child of mere caprice. For if the Attorney- 
.^seneral w^rs really incapable of being ele^fted or ' 
fitting, the Houfe had no more right tq retain him 
Vor that Parliamenf , than they had to call into the 
. ;lIoufe any perfon who was not chofen. a Member : 
-Ahd if he was nop difablcd, .they had, no right to 
* wfohrc, that he ihould be excluded from any Par- 
liament. Such an attempt to n)utilare the Houfe, 
Js well cenfured in the firm exprcffion of a Mem- 
ber in one. of the debates upon the fubjeft, who 
faid) " he would rather part with a joint of his 
^ ^* hand, than lofe any part of that politick body 
** whereof he was a member.*^ But to pretend to 
.«cludejiim from a future Parliament, was only 
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wcightniiig the abfbrdity ^ the procMdlif^ «vk 
has nol, at any rate,, in theif-pxN^r to biMi^l^yfuh 
.tureHoufc of Commons by any* fuck' rcfe*«rif»jv 

Thus, however, the bafinefsf ended iM: tfaaci&ne i^ 
lindin.the Parliament 18 }ac. it-wtts iiepor^lFci^ 

thie Committee of Elediona aisf&Uowfrs (7tb ikto. 
liJio) '* for the Attorney-G*nettil, niiw iifrrdiife 
^' Lords Houfe, beazufe by ins M^J^s.^Htmwke^ 

V an (>rd€r laft meeting againft any Att6lrhey*Se- 
>* neral being after of this Houfc, thoughttfiftta 
i^ inew wit-*' And vipon thJs repofrt, |t waitki^t^ 
ilo\3i(e rejhhedy (18th Feb.) t' thattliC'<»d«^'thf?lrft 
♦^ .meeting in Parli«mint, cd<K»rmtJg^e nsfrt.fej^- 
i^* ing the Attorney-General in this Hou^s^fliml 
i' ftand/' Then is; added-j — '^ Ancw^wfit*;' f* 

In .the next reign, when the firft ParUartjeht t>f 
Charles I. met, there is the foUowmg entry/{9th 
Feb. 1625) " Mr. Speaker m0veth, that Mr.-'jflK- 

V torpey*General, returned for Grimfteedj-^d 
^* mentioneth the order, rath Jac. ^ ,:.!/ 

" The order to be brought and read to-^mortaov? 
^ mori^ihg, and then ordered to be taken forvii»3 
" in the Houfe/' \ -H' 

And loth Feb. there is this fliort cntry'-^HiA 
-** new writ for choice of another burgefe fodtte 
1' borough of Eaft-Ginftead, in the rooih q£^ 
*'\ Robert Heath, .his Majefty*s Attorftey-<5c»ec»J, 
f ' according, to* the precedent of 1 2th Jac/* • ' 
. The very reafon for which the Writer of l«hc 
Conjidemtm^^ gave p .Gh-^iye t(x this cafe of the At- 
tprney-General, at the inftant he was ihlifting it 
jinto his lerv!ice in the dark, made it proper fbrios 
Xo ftate it fdly.: And it is no wt>nder he thofesto 
avoid the parcicuJars of the cafe, as it is foVety; 
notable a (ample of the Law ofPaHiammt^ in h*? 
uotion of it, that the cafe fumiSies. ■ • / 

Every body knows, that notwithftanding tm 
Jiefolutioa- incapacity laid upon the Attorney*Ge- 

I ' ncral^. 
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i^Bm^/t(iPilhxr;^dMl$nIer bfuHikh that >/^nf' was 

idzchkcled cbe Houfe of'Commanjs in future^ at thb 

<vtfi7^laiDb time ^htt^rr/^^ who held ic, wats allowed 

. tfs^fiviii p'^enti^ it is now, and has for a century' 

rrMft>'b0ei¥ thc' L»w <irf Paiiiament, noi^ confirmed 

db^ dDi>ftant pdflbfflon, ^nd become part oi the 

H^iiftiration 'Of the Houfe of Commons, that the 

^AtwrM^vQenarftl may) fit in it. And the import- 

^oe of having that great officer of die crowh 

rtiiere> ?irhich wasprobabi^ never more felt than in 

itCliarlet fhelft*^ Parliament, which turned him 

'i^olft^^4ivlbo(tipliancef with the fpecial order of r^ 

Jac. is now fo well undcrftood, that we hear no 

Tiattre of a« writ of attendance «o call him into the 

Up^r Woufe, nor has any queftion been made ds 

<tail^ eligibility, fiace the Reftoration. 

I With Pegard to the cafe of heirs apparent of 

'9^n%^ which k aifo mentioned in a fidt-way^ bv 

Jtiie .Writer of the Ccnfidiruticns^ it was no won- 

^rier, that a queftion was made of it, when the firft 

im&,mc^ occurred, upon the occafion of a younger 

)^ti c^^a .noble family, then a Member of the 

Houfe of Commons, beccnning, by the death of 

/bisdder brother, tHe heir apparent ^of the peerage, 

before 'that time, no ddeft fon of a Peer had 

n chofen i^ Member cf Parliament ; which, if 

■liottstta'cit Law of incapacity, was at leaft a rea- 

•fonabie ground of douDt. But the queftion hav- 

- ati^ been ^^nce determined, in the i\{t of a Ion of 

jtJtc Houfe of Bedford, and the determination not 

imany ye^-rt; after repeated upon a like inftancc oc- 

^^purving 4n the fiit^ie family, under rhe very feme 

icnrctmtftances^ there it refted 5 and by a conftint 

{lolmve po(feffion for aibove io6 years, it has bd- 

iC^me the qndoubteil Law of ^Parliament, that t\it 

^Ideft fori of a* Feer of England^ may be of the 

#Ioufe of Cofmnotti. 

■ '.■■■'■■■■■■ ■ The 
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The determination at the inft,' *as hot>wMiMt 
it's legal ground, however goW ^eafon theW3wft 
to doubt from the non ufe of the righti^viJlidh 
very naturally created a prefumption of LaMragairiift 
it; for it has been held by the Lav^er^ i^lh^t 
^"^ whofoever is not a Lord of Parliament, and?^ 
." the Lords Houfc, is of the Houfeof Co«>M>^ 
^* either by perfon or by reprefentation, partly^ 
** augmentative^ and partly reprefentative/^ 'Tha(t 
daitrine was recognized in the debate upoti><li(f 
queftion as to the Attorney-Gcnerall, in lihldh it. 
-was affirnlcd, that every man is either in rfie Bicrtpfe 
of Lords, or in the Houfe of Commons, -viy jir. 

The Author of the Cafe has added to tfe Hft^rtf 

Ws Friend, the Writer of thd Ccnjtderatianr^^iit 

^Judges^ as a . clafs of perfons not eligible by R»fihi- 

'tions of the Houfe of Commons. But he Qiigl^t 

jalmoft as well have mentioned Bijhops. Foriio 

Ibody is ignorant, that it is of the very Being* and 

Conftitution of ParUanaent, and confequently,'tliat 

it is part of the moft fundamental Law of Pat<Ki^- 

merr, that the Twelve Judges of England 'fit in 

*• the Upper Houfe, as jiffifiants to the Lords in tfcdr 

judicature, all writs of error bcipg to be tri^doSn 

the Higher Houfe of Parliament. And the Judg^ 

arp not like the Attorney and SoHicitor-Geiieril, 

' and the Serjeants and other Attendants^ who nioff 

t)e called by writ to attend, but may be.dilpenfdd 

' 'with., The Judges mufi have their writ, arid *C^ 

l>e in the Houfe of Lbrds, where they ifiecefiarily 

have their places on the wool-facks, to gife tliieSr 

opinion in matters of Law, when called uponf,' and 

. to Examine petition^ and prepare bills, as muckms 

the Lord Chancdlbr or Lord Keeper of the-Gt^t 

Seal muft be there toWrft as Speaker of the Ho^^ 

thopgh he fltoyid happen not to be a Peer. • 

But it is only the twelve Judges of the coefts 
lla Weftminfter-Hall, that have places in the Houfe 

of 
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oi^ Lords; and therefore all other Judged' of ]tti< 
OoulTts of Civil Lavjr, and the Chancellor of the 
Dmehy, who by office do not belong to the Houft 
df lU>rd$^ may be, and ufually are, in the Houfe 
AfGt^mmons. And fince the union, it required a 
ijPKJcial Aft of Parliament to incapacitate the Jud- 
ged of the fuprcme courts in Scotland, to be eieft- 
cd Members of the Houfe of Commons, becaufe. 
they were not officiajly, or by writ called to attend 
a^< ttfliflants in the Houfe of Lords, and had no 
place there. 

The Author of the Cafe therefore might, with 

"^u^ reafon, have produced from the Journalst 

an order for a riew writ, in room of one called up 

to the Higher Houfe as a Peer, to prove that Peers 

cannot fit in the Houfe of Commons, as he cites 

orders of the like fort, as to perfons appointed 

Jui^ges, K) prove that they are not eligible only fy 

JiefQhUions of the Houfe of Commons. 

• The Author of the C«/f^ however, totally mif- 

. cakes the real rneaning of the.two entries he extraSi 

from the Journals, as to judges, the firft of which' 

j|ie dofes not cite fully, and confequently not fairly* 

'9^th June, 1 604, Sir Edward Hobbcs bolts out a 

doubt to be refolved " Whether if a Member 

. ^^ fff this Houfe be called to the place of a Judge, 
/^ or other Attendance above during the tiifie of 
,Mr' Parliament^ he ought to have Place in the Higher 
. ^^ Hmfe^* or, (which words our Author omits) 
:^^ fit litre during the fame Parliament." The 
vh^aning of which, as I conceive, was not, whe- 
ther it was compatible for one of the Judges ^o fit 
; in^ the Houfe of Commons, but whether the Houfe 
;;CouId return a Member they were in aftual poffefli- 
?>OB of, and keep him from beirig called up by writ 
-to Affift as a Judge in the other Houfe, fhc very 
fame queftion, which was, in fpme degree, tried 
: .with regard to Members of thq Hotrife of Gom- 



( 200. > 

teons appointed to tlie oif&ce of SoUkl^rrOQ^t^ 
lAchc iti&axKcs which have beeafiriemioii^e^ >^i^^i^> 
the perfoa beiog anrececknd]^M»Mi^b(bt^ ^r^^'^^ 
tiaimed from the Loirdg by the CgAiinons. ^^''^ 
. iSo in. t^e. entry, ffom the Journals, cited by fhtf, 
Atithor of the Cail;,. of two M^bers^'.'om^^^^^ 
pointed Chief B^roo^ and ;h« 0cher a Hitng^^Sm 
jeant, the quciiion; fitted wa« .««pFe(yf«*^«^-^ 
*f the Houfc' fhould nr^ their ^wn- Membe)^?^^ 
f nd , it was. refolved ia die ney^cive. ^ Th&^^^^ 
was very obvious ^ for though a So)iG!tai><3eii&^Mi) 
whofe QjSBce did not neceflkrily ma^cd'him an.>|fri'^ 
daniy^znd did., not at all make hkn aa y||^M^4i3[ 
(be Houfe of Lor4s, anight be re>-d«n)al>4ed,^il^^. 
t^e Houfe of Commons wa.s firffc in poflfeffiMI)'^ 
him^ the Houie of Commons <x)ukl r^t^vtcmr^^ij^ 
|i^ember who was appointed a Judge,' Ipiid ^ 
^red, no more than they could demand ba/^k ^ 
Commoner created a Peer. . Theoffice of a^j^iitoS^ 
necef&rily conftituting a relation to the Houfew 
J^rd* .: . . 

In the very Entry m the Journal refested t6 OH^ 
this occaQon, the didindion was tak^-Mck^" 
of) fp^ the words of the Report of the Camtrlk^ci^ 
s^€^ " Serjeant Sniggv Lord Chief Baron, ikftent 
*^ danrts as Judges in the Higher ijoufe, imi? M 
**. ferve here-^— if a Serjeant to ferve hepe.r A^* 
the old Refolution aboi% quoi^ as to Se<}t{(ii<* 
QefFrey. ip i8 Eliz. &cms tp have b^en^caJ^itSlo^' 
ed tp preferve an option in the Hqufe of Oilill^} 
mpns^ to admit or^exdAido from theip i^ouiSi^didfe 
Ipwer attendants of the Houf^ of LprdSf;>^hiM 
might) Of ^i^t not be there, and mh^ b? c^ip:' 
o||i(^6) Were 4iot ito give e<ven aa opinion^ i|l^ 
matters . of Law in that Houie^ It is clearly tiicM^ • 
fore a mere mifunderi^anding of the Jpi.H'mj^t^nil^'^ 
a/orgettihg.of Ahe very rOonftit^o^ of the He^^^ ^ 
pf Lord§, which; has kd the Atttiior of the<?^«^^ 

xaiik 
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;^s^yu^4nf<f^^ m if he meMit^Z/jfij^geS, 

4R his imagmaiy tlafles of perfoas, noc eligible by 

Refolutions of tihe.Haufc of Commons. 

.j,ij Archer addittoaal chfs, reckoned up by the 

A^thji^r.of the Cif^i and alfo barely mentioned by 

t|?^Wri«er Qf the Cofffiderations zmong his 5i(^^> 

^merar4£Sy saec the cldeft ions of Scotch Peers. But 

thebCflientleinen are alfo equally ^ unfortunate, in 

lltfeaptteority for their dodrlne. For not merelf 

'$ft ft^' wWch would be enough, that the detcrmr- 

13^100 pf the Briufh Houfc of Commons, by which 

ih&dbdeft Sons, of the Peers of Scotland were ad* 

jjUdgcd .to l)e incapable of fitting in the Houfe of 

^9i7aqK>ns, exprefsly makes the Lat& ^f the Land 

the'^;]fOund and foundation of the decrfion, and 

di^ fo}*e one ::Ifay, bpfidcs this, it happens reaUy 

IP be,<an incapacity by flattite,.and afl'atute of the 

mOflk fclemn kind, being in conitqucnce of an Ar-r 

tJMcle of Che Union. » 

The words of the Motion and Queftion put up- 

QCt.tbis fubjeft were, ' " That the eldeft fons of the 

*^ l^rs of Scotland wert capable by the Z^w^^ 

**, S^tland^ at- the time of the Unioni to eleSl^ot ie 

*^ 4h&^^^ Commilfioners for Shires or Boroughs 

*t jta the Parliamtnt of Scotland •, and therefore are 

*f, {Culpable to eled or, be cleded to reprefcnt any 

**fiShire or Borough in Scotland, to fit in the Houfe 

*-jflf. Commons of Great-Britain.'* It palled in 

thfljl>[cgative. 

i^*fw it will not be difputcd but the Laws of 
&eadand, at the time of the Union, were the Law 
of $he Land^ in this matter, as to that part of the 
^mited kingdom : And thefo were Laws which the 
^&. iox the Union had confirmed, and indeed, 
made unalterable. For by an article of the U nion, 
it-is eKpr^fsly declared, (and upon that the Negative 
t^itbe above motion was founded) ► ** That none 
*'..ihall be capable oi eletttng^ or of being eteSed 

D d for 
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«« for Scotland to the Parliament of Grcat-BHtalik; 
" bot fuch as by the Laws of Scotland, jft^lm 
" time were (Capable/* r:: i 

It is to be obfcrved, that the incapacity gb^'tt^ 
ekSing; ai well as being ^/f^^rf, wbichof itfelf l^*s? 
it totally out of the Line of thtfe Gehtlen^tts^S^ 
trine as to difability. But another thing dpeS':?^ 
no lefs, and that is, that the incapacity rs cohfifftd 
toffie reprefentation of Scotland: For whfch'>ttl^ 
fern, eldeft Sons of Scotch Peers do now t\vt(\Jif& 
Houfe of Commons when chofen in Hnglandp%fid 
always have done fince the Union. So dWt'^tfiSJ^ 
are by no means under an incapacity, or inelig^K 
in our Author's fenfeof the word. - >• •- 

The Author or the Cafe defcends toindivfcdttiili 
as not eligible by Refolution of the Houfe of Cdtiii* 
mens ; meaning, we fuppofe, to give an inftatidj 
in proof of his pofition, that the Houfe have *'^iti^ 

judged Perfons incapj^ble of being eleftedTtbrft 

the particular ctrcumftances of the Cafe^ and ktiM 
•* general principles of conjiitutional ^//ry/'- '"^ie 
quotes the Cafe of Mr, Montague, againft whortii 
^6n proof of Bribery, in one of his Eleftiori^' fbtf 
Stockbridge, (not when he was chofen Whett'^'ifi 
eseecution) it was refolved that it was a void fifee- 
tion, and " that Mr. Montague be difabledTttttti 
»* being clerked a Burgefs t6 ferve in this ;^i^lir' 
^ Vd,x\\)\v[\^nt fc>x ^t Borough of St ockhridgi.'^ -^ '^ 

This, however, is an inftance full as litfle <S 
oUf Authors pu^rpofe as any of the others. Fo? 
the inclegibility iaf confined to his reprefenttng til* 
Borough of Stockbridge in that Parliament, f&r 
procuring his being eleftcd into whidh he 1^ 
there praiftifcd the bribery. The Refolution there-i 
fore ii no more than determining that brib^i^ 
ifeould not be altowed to have its efieft : Aiiti'i? 
this is not a Idgal determination, and as* ff rtflfy 
conformable to, and founded bnr the Lttw tb^Ldhd^ 

^ ' ' . as 
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ait jifjy ASts of Parliament could make it to be,* 
%u^puilicum vamim eft. 

I imagine no Law in the world can be lb ab- 
(ftrd;4$ to fccure.a convifted Thief in the poiTefli- 
9Q;pf the ftolcn goods : and from that, it docs not 
dj^"^ one iota ,\x\ Law, Senfe, Reafbn or Juf- 
tjiCj^ \i the FJoufe of Commons, after declaring an 
]gJiq^ioa void. for bribery, could not hinder the 
cgrfuptor from rcjaping the fruits of th^ fame bri- 
l^ry.at the new Eleilion, neceflarily to follow up- 
^.the adjudication declaring the former voicL. I 
apprehend the R^folution againft Mr. Montague, is, 
kripBjtbc ftrifteft fenfe a judicial fentence founded 
in Law, and, by nece0ary implication of LaW|^ 
^P^nging out of the nature of the Cafe* as .much 
z^iptffiibility. xiftQ^&2sy follows aconviftionofper- 
]^^x ^r a judgment that a Knight of the I?ofl:, 
ibilLnpt be received as a witnefs, which any. Court' 
gjlf^ Law. not. only may, but muft decree to be ac-*. 
l8^4iog^oMwc 

j^PuT Author, however, to have been .perfe<^Iy 
faifjr^.ihouldy, when he quoted this difabling Kiiir* 
l^i(^ as he would call ir, alfo have told, us^ thacr 
it: was, warranted by repeated general Refolutioria 
oJf^fhpHoufc of Commons, to be found in tbei 
J^piiftls from the 29 Charles lid. when it was firft 
U, reiblved, anid ordered to be ap inftruftioa tor 
the Committ^ of Elections, and to be from tiirje 
t^ time entered amongft the {landing powers give a. 
by^he Houfe.pf Qommons. to the faid Cgnimit-. 
^) ;hat certaia male praftices which are th(freby; 
4^1arfd to be bribery, Ihpuld be a. fulBcieai; 
gjfpumi for making an Election void, as to thet 
JBprfqn .oflFcnding, f nd to render h^m imapahle tajit 
ij^,^^rlument by fuch Eleflion*" Such a refolutioni, 
t^agprehend, was- perfedly witbift the powers. o£ 
t^ Poufe of Commons, and of fuBicient auchorin 
^,xXQ bin^ all C^fes within it, not only as a fit and 
'5.3; ibd 2 legal 
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legal order of judrcial pro'cceclintr, but as '^Jiiflr 
and ncccflary Regulation for preferving ihtpiiiiif! 
and freedom of Eleftions, which by the Conftiru- 
tion arc the peculiar Charge of tlie Houfe of GViftV- *' 
mons, as immedtately affctfting itfelf, znd'iiiAW^ 
penfible for efFefting the ends of juftice'.'lff"^ 
determinations thereupon. Arid to ^Jve the Rdfot^ 
lution perpetual force. Independent of the'ttrflf 
or inclinations of any Houfe of Common's, ft wis? 
after enaftcd by the ckufe in the Statute' '6P 
the 7th King William to the ' fatpe effeft," lS€fbr€ 
Thentioned. ' '^ 

The only other Refotutions mentioned by^ ';ifir 
Author of the Cafe^ are fuch as give effeft to, and 
merely arc executive of particular ftatutes'by- 
which difabilities are introduced and'exprefsly-^jft-i. 
afted. I know not with what view he IWeHed'fiTi 
Catalogue with them. Neither do f undcfftanS 
tlie reafon of his citing the Orders fn 1666; fdt 
Dew Writs in room of the Members Jtppdin^S^ 
Trcafurer at War in Ireland, and' Chief Bar6iit 
there, whofe names were contained in the vtbih 
before mentipned, ient from the Chancellor i6if^ 
Speaker, of Perfons difpofed of by his Majef^f *^ 
fpecial Services, as to whom he defired to know 
the pleafure of the Houfe, whether Writs wercf^tb 
hz iuiied for Eleftions in their ftead. '' ^ 

Xhele Cafes have nothing to do with the prel^Wt- 
Queftion ; they bear no relation to difability or fhfci- 
pacity to t^e chqfen, the orders for new WritjS'Wi^b' 
iflbed in tliofe Cafes in the ordinary courfe of tKe 
proceedings ol^^e Houfe, for preferring "the repre-' 
fentation of the t^ople full, upon the juft principle 
mentioned and niitint.ained in the Houfe in thofe 
days, perhaps with, more care than in later times, 
jh^t the End of Parliamenh^as to have tiofe'pn' 
fint that did reprefent. Not'^eirig, therefore, t>f 
, wjiat influence fuch fort of Cafei, are upon the prer 

fcnt 
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fc^;/Vrgument, it would.be but fmitlcfs to pur- 
fM^;^t\^i with any particular obfcrvations. 

\^jhU5 have 1 u-avelled with both our Authors 
thfJ9^gJ^,all t;heir Chffes and Cafes, and I perfuade^ 
myf^lT, it Will not appear, that there is sftnong 
th^m all, one Refolution of the Houfe of Com-* 
mof\^,]fianding in force at this day^ (not even the? 
^uial Order as to the Attorney General except-* 
e^,) iifabling any man from fitting in Parliament," 
qro^^ffeft to incapacitate or render ineligible any: 
p(?;]foaor. order of men againftthe Law of the Land^ 
or in contradiEtion to the Common Right of the 
S^jeSt^ 

' . After all, I mufl:, refume the real Queftion, and 
iTeturn to this, which, as was premifed, I conceive 
^o be the only true ftate of the Argument; That 
^pfhether the determinations of the Houfe of Com* 
.inons with regard to any of thefe Claflcs^ or ac 
^jOy 6ne time or another have or have not been a«- 
greeable to Law, ftill the Cafes do nothing left 
thanrftove it to be the .Law. of 'Parliament y that 
■^^jHoufc of Commons has a right or power by its 
q^v^ Refolution ^«^/yr, to incapacitate^ difahteox ren.* 
f^t^ineligible^ either Individuals, or Glafes of Mem 
Fp;; all the Cafes are mere determinations of tht* 
Hwfc in the exercife of its judicature 'a$ to lilcc*-' 
tionsand Returns:. And! that is asxiififerent from* 
4^aHi^ Difabilities by Refolutions^ as the Houfe of 
. Lorsds determining a Caufe upon a Writ of Error 
c«r« Appeal, would be different from their i'eafdl^-' 
^ng- this or that to be L^w, . by virtue of their own 
jjudicial authority only. .. 

.; la that Cafe, the Houfe of Lortfe, arid in the 
.other, the Houfe of Conimons, would zB: zlegif 
/atfve inftead of a judicial part, which is beyond' 
their power: And their Refolutions would not be* 
*kgal determinations^ but ufurpationsof LegiQaturft,' 
which belongs to the united power of King, Lords 

tftd 
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andi Commmis* It weuld be an Ordipan(e^ .u^adT 
of an jtS of Parliament. The doftriae.is,'4^S^^ 
fDUS and dctcftablc. It tends to dethrone. Juufipcv 
and to tjftablilh Tyranny in her Seat, ii^^^^^^peifr 
001 ftorniy it is a treacherous, furrender of itJ^ ye-* 
ly Citadel of Liberty. — To marntamjvfuirlv^^pcr'* 
trine, is to inveft the Houfc of Comn^ons ^Ua a* 
poorer deftruiftive of the Corfftiiutiojrr^ rcpugjii^aflD. 
to the Law of Parliament, and that overt|irWs 
the Rights of the People. .1 ^>^ % 

1 cannot, however, exprefe .tnyfclf with.,jMrc. 
ftwrce than the Commons of England in ParSa- 
Dient aflembled, have, to the immortal bojiQur» 
df the Houfe' (rf Cammons, done , upon ijO^^- 
▼ery point!. . I fhall therefore take the Ubcrtj^ tqK 
fttifh this Jong head with the words of the Repj^eyi 
faimives of the People of England in the famotis^ 
conferences in i6&9 with the Lords^ uix)q..iiKr> 
Amendments propofed by\ their Lordfhipa M> tiie 
BM for reverfing the erud, arbirrary and iUj^gak 
judgmfents of the Court of King's Bench, .ag^nrt 
Titus Oates, which had beca affirmed by a decceei 
of the Hdbfe of Lords. ! ..* 

The Commons told the Lards, " That by.ta^: 
H.lting upuDnr them to .afiirm: fuch judgments as, 
** thcfe, which the Lords thenifclves agreed , to be 
•** erroneous, they had, ih a manner, taken, the, 
^ Law ill to their hands." / . .. 

^' *^ Thar tiifs tfrfo7r^/ power in the Lords j'kdn^ 
^ caiuns^ws^ane'ct^difcoveTyi atid, if it had been?* 
^an^Ha&A in formcercCimds would have been iin^. 
^ a very expeditious way ofdkering the Law ixpoa 
•* 'ifeveral occaffions.** 

^ That "the Lords asa Court tf judicature wereas> 
^ ftriftly tied ' to git^e judgnxent; according to Law„ 
•^'ksany inferior Court wtatfobver:** That "Thcja^ 
**r miift oot jiroceed opoa Corj/ideralians of convey. 
* «ience : But that judgment of the Lords Va^;^- 

. ' greed 
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** ;j|reed to be ^Wen,* not according to Law bi3(|: 
** 'iScrdrdfng t6 anopinioq , which their Lon!(hip;i 

^liiid. conceived of the party ! infteadlot corr 

**'Ytfking the ackndvvledgcd errors of the ludg- 
**-'feeni:s in f/ieKing*s Bench, they affirm them; 
'^-'^rid {6 ^change the Law, which ought to be th<: 
certain and Jlead;^ Rule of Government^ into. the. 
** Arbitrary Rbsolutions of that Houfe.— '* 
^'U^ That the Lords — did feenci to have inverted 
** the feveral methods of proceedings in;thcirdif- 
***tind capacities.''* . , 

* ** In x.\it\r judicature^ where they ought to 2lGl by 
** ibefiriltt Rules of Law^ they proceed according 
** to a fuppofed convenience in their hgijlative cOr- 
** pacity, where there is a latitude of proceediil^ 
** ^according to a moral certainty andconvcnience* 
** a'firtgle exprtffion — though inferted upon juft 
*'' grounds ^vill not be allowed," 

in a fccond conference the Commons. thus ex* 
^refled themfelves, ... 

;/ ' " ' ■ ** For your Lprdfhips to aj[ume a difcreti^ 
*' '0nary' pbwer to affirm a judgment;^ though at th6 
** fame time you agree it to be erroneous, is to 
** ajfume a power to make Law^ inftead of judging 
"•' ' according to the Rules of Law.^* 

^* It is recorded" (faid the Commons) " .t6 
"the honour of your noble Anccftors^ that they 
"declared they would not change the Laws:; And 
"the Commons hope you will purfiie their fteps, 
"and not^ by affirming erroneous judgments, go 
^*^' about to make that Law which ^as not Jo before y 
** ifid by infifting upon collateral tefni.s, Ijefot 
you will revcrfe thofe judgments in the legiQa- 
tiv^ way, take to yourfeheSy in efTed, the wboU- 
fower of the legiflature: which i§ not only to 
'change the Law, but to fubvert^ the Constlt^-. 

" tlON OF THE GoyERNMKNT.'*-^- — 

Such was the ciodtrihe of the Revolution 

3 House 
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JHousE OP Commons, in fupport of the Law5 op 

England, and the Rights of the People of 
England. If I Qould but catch a fpark of the 
fire of this Remonftrance, I fhould, with Come 
fpirit, finifh thefe rcfleftions, when, to compleat 
the plan I propofed, I am now come to the 

Vlth. And laft general Head, which I promifed 
to beftow upon (hewing, yet further, the real im- 
portance of the Queftion which has been treated, 
by pointing out the danger of the Propofitrqns^ 
which I hope have, in the Argument, been proved 
to be erroneous. And , 

Firft, in the penal incapacity, by implication ari- 
fing from expulfion, there is fhis fpecific danger, 
that It mull, from the very nature of the thing, be 
liable to be made an occafional Engine of Tyranny 
to prolcribe particular Mi^mbers of Parliament, 
and garble a lioufe of Commons. 

Such was the ufe of expulfion and difabilitjr in 
the Parliament of 1640. That the expulfion of 
Sir Robert Walpole, with the incapacity adjudged 
againft him, was ufed for this purpofe, no Wnig 
can deny. This circumftance alone merited very 
ferious confideration before fuch a folitary authori- 
ty, fuch a malignant fentence, had been ufed as a 
precedent, or purfued as an example. The 
friends of the Houfe of Hanover ulually look 
back to the proceedings of Queen Anne*s Tory 
Parliament^ only to remember the great delive- 
rance wrought by providence for this Country, in 
fruftrating the counfels of thofe Men, whofe ma- 
chinations centered in the defeat of the Proteftant 
Succeflion, and reftoring the Pretender. 

This danger cannot exift, if the Law of the 
Land is the certain and fteady rule of incapacity, 
unlefs with fuch a Houfe of Commons as can 
venture to fet the Law at defiance, and laugh at 
the ConAitution itfelf. But fo long as expulfions 
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Jcbemi^lyi^s ^ire arbitrary, an incapacity implied in 
t^m, Jfiuft be.fo too. And nothing is more ar- 
'|)i^fary than cxpulfion, bccaufe there is no Law 
: 9,trt rule defining or, limitting the caufes of it. 
\ JSluch ^ fort of. incapacity can never be the in- 
(tf^in^ept of equal and indifferent juftice, and there- 
fore muft be an evil of a moft pernicious tendency, 
4ini^ Tcpygn^tot. jtd the Spirit of a Free Govern- 
jp[ient, and adyerfe to the genius of this eonftitu- 
4;ibn, . It is the glory 6f it, that men know the 
.La,w by. which they are to be judged ; that by the 
Law only the guilty are. puhifhed, as well as the 
lAftopcnt protedled : And that in every fituatibn, 
juftice is adminiftered by the golden and ftralght 
:mete-wand of the Law, as Lord Coke calls it, 
and does not bend to the uncertain and crooked 
cord of difcretion. 

This implied incapacity is abfolutely zpramu- 

nire without ftatute and without Judgment, which 

puts, every .Member of Parliament out of tht pro- 

te<5tion of the. Law for the nobleft privilege, and 

.deprives the Eleftors of England of their higheft 

•5'ranchife. For.thefe are made to depend upon 

the mere pleafure of a Majority of the Houfe of 

.Commons^ which iriay be their caprice, their ftia- 

iice, party heat, oppofition of opinion 'and ob- 

j?6]ts:—^-^ And, with all thefe, hais at fome times 

been a defign to fubvert the.conftitution. 

.It is the brilliancy of civil policy, and the luf- 
tre of a well tempered conftitutjon, that there is a 
.wife mixture of mutual checks to prevent the evils 
to which the fubjefts.are expbfed, where every 
thing is.refolved into the mere will of Governors. 
In England the Judge - checks the Jury, the Jury 
contrpuk the Judge, .and the Law rules both. In 
that Judicature by which cxpulfion is inflifted, 
. there is, no cl^egk ^at all, if incapacity is annexed to 
it J which is rather laying the reins upon the neck 
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of Power in too dangerous a manner. If t^wU 
fion is left without Incapacity, the power of Kq*^ 
election is a check, becaule ain exce(s in tht Jpi^i- 
cature would prove fruitlcfs, if it was fo6li(hor.' 
wicked ; and the Member who did not defci'Ve |p 
be expelled, return in triumph over Partiality ^iid 
Precipitance. 

There is at leaft a fliadow of faftty igainft ]|r- 
capacity by Refolutions difablrng clafles of K^Hs. 
becaufe of the number they afFcft ; as whole .t)b-^ 
dies cannot well be the objefts of malicious Re- * 
fcntmcnt, or fuflfer for the fake of One that is. 
But a difabling Expulfion that can tak^ one, and ; 
leave another, and do execution juft as it is level- ' 
ledi is capable of being converted into a downright 
Ofinuifmy and may lay wafte by piece-mfcal, tSl Ic 
efFcft a total dcfolation of Virtue and Patriotifm, 
as it did in the Houfe of Commons of 1640. 

Nothing can better (how this danger than the . 
ExpulHons of that Parliament, which proceeded 
from the fpirit and party of the times. 

Sir Edward Deering, we have fecn, Was expel- 
led for publifliing Speeches in favour of the Coii- 
ititution. 

Mr. Holies was expelled for making a Speech, 
of which it is mentioned, that it was with great 
ftrength of reafon and courage, but more heat thap^ 
the times could bear. He was afterwards, indeed**, 
reftorcd by the favour of the Houfe-, but th^\^ 
Reftitution, which was as illegal, as the Expulfion / 
was outrageous, only illuminates the danger oi /^ 
unbridled Power in criticalfeafons. 

Mr. Taylor was expelled upon the evidence of 
a Paper, containing words allcdged to have been 
fpofcen by him at Windfor, as to the Bill againft. . 
Lord Strafford, and he was imprifoncd till he (hould 
make a public Recantation at Windfor. This, 

and 
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fihd' Sir Edward Deering's Cafe, are both among 
the Gentlemen's Precedents. 

A Member was fufpended for a Seflion for fome 
wprds/ which, it is faid, garc offence j that is> 
which the Majority did not like to hear. 

Two Members were fent to the Tower for bring- 
ing in Candles . againft the defirc of the Houie, 
when, very probably, their Proceedings fuitcd the 
xlarkncfs. For the fame, oV for a lefs Offence, they 
might have been expelled, confcquently incapaci- 
tated, if that be the Law of Expulfion. 

Nor is It to the Parliament of 1640, that fuch 
E^puHfiQns were peculiar. 

In the 1 8th of James the Firft, a Member was 
expelled, becaufe he faid fomething on a Bill, 
which (it is faid) feemed to refleft on the perfon 
who prefented it, as favouring of a Puritan and 
factious Spirit, and he was told his judgment wbs 
very merciful, for that the Houfe might, for fo ejfr- 
orbitant an Offence, have imprifoned and farther 
punilhed him. 

But, to cut the matter (hort, I would aflc but 
one Queftion. Can any man be found bold enough 
to iland up in his Place, fortified with all the Pre- 
cedents which have been colk<^ed, and with the 
doftrine by which they have been fupported, and 
move for a Bill, that every Perlon expelled fhall 
be incapable i^f being re-ek£ted into the fame 
Parliament ? I don't believe pne will be found. 
Yet if it ought to be Law, why not enaft it i Si 
^uis legem fanciat^ fsgnas indicatf Dark, doubtful, 
and difputed Laws, if any- thing. of that fort de- 
ferve the name, are one of the greateft evils that 
can affcdt a country, cfpecially In criminal mat- 
ters ; becaufe they are the molt horrible means erf 
tyranny and opprefTion. The Refolutions againft 
Bribery, for preventing the corruption of Parlia- 
ments by accepting Offices, were afterwards cnaft- 
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cd by Statutes. Even to render cffcftual the litfwr 
of the Land as to Minors, a Claufc was ena(?te^ 
with penalties. And if this Law of Parliamerttr' 
Incapacity, as the Gentlemen call it, be lb very 
reafonable and falutary, why grudge an ABr; « 
Parliament upon it to remove doubts, and let tlrc?-^ 
ry man know what he is liable to. Jt will riot bfe' 
acquicfced under, while it is nothing. but tht picr 
turn of Doftqrs and Profeffors, the ravings of JbtJfi<» 
nalifts and Precedent ^metiy the Mandate of a Minlftef^ 
the progeny of an Ordinance^ or the brood 6f " a 
Refolution. But, 

Secondly, The other Incapacity by RefotutfoA^ 
which though not penal, is zs privative as the 'fori 
xner, in the way the Gentlemen conftrue it, as a di- 
reft Difability inftead of a declaration of a want 
of legal Capacity, or Incompatibility ; this alfo is 
dangerous in the higheft degree, both in refpea df 
the extent to which, according to the doftrine upon 
which it is built, it may go, and in refpeft of the 
Power by which it is produced. 

The Gentlemen have not been pleafed to mark 
put any limits to this extraordinary Power of dif- 
qualifying, or declaring ineligible, as they term ir, 
'by Refolutions; nor indeed can I fee how any li^ 
mits can confift with their doftrine of an abfolute 
and uncontroulable Power in the Houfe of Com- • 
mons to make fuch difqualifying Refolutions. 
This do6lrine fo fets at naught all the Principle? 
of the Conftitution, that it is impofliblc to fay to 
what extent the Power may not go. If the Law 
of the Land were the rule of thefe Refolutions, 
■and they were merely declaratory^ as we have ar- 
gued and hav^ endeavoured to prove from all the 
Cafes, the boqndary would be known ; but then 
, XhtxQ would be an end of the dodrine of Ip-el^i- 
\)\\\ty Jingly by Reiolution. 

•y^ 'If 
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Iffucfa an.abfolute power of refohing Incapa? 
pities is eftablifhcd, the old Ordinance of the' 
LoiidV for. excluding Lawyers, may again come 
intp jhe Writs, for the fake of fome Lawyer who 
does not always choofc to be the Tool of a Court, 
Oj: xbe Slave of a Minifter, or his Minion, with an 
fi^eptioa only of Lawyers in the King's fervice. 

If there is a troubleiome Alderman of London, 
i^vjbpfe fituation and difpofition renders it impoffible 
to cake him off, refolve that no Magiftrate of the 
Metropolis is eligible ; and if a pretence were ne- 
peflary, (which abfolute Power difdains,) give for a 
realbn that he is to attend the Functions of his Of* 
fice. 

. Does the commercial world furnifh fturdy Pa- 
triots, why not refolve that Merchants cannot be 
chofcn, who haye an intercft always to oppofe the 
laying on of Duties. 

, Is it inconvenient to hear the Din of the Colo- 
nies, declare that no man born in America can fit 
in the Houfe of Commons. 

Becaufc the intcrefts of England and Ireland 
fomctimcs jar, exclude alj who have eftatcs in Ire- 
land, or are Members of either Houfe of Parlia- 
;amcnt there. 

If a phyfician fhould be chofen, illuftrious enough 
to be prorcribed, as Dodor Lucas was in Ireland, 
where he is now the Patriot Reprcfcntative of the 
. Capital, nothing more is neceffary than a Refolution^ 
that the Medical Faculty are incapable of being 
^Icfted. 

All that can be faid is,, that this would be, as the 
Commons exprefled themfelvcs in the conferences 
which have been cited, a moft expeditious method 
of changing the Law. It is indeed celeri certare 
fagitta. It might, however, be convenient, if this 
Cbnftitution were to be adopted, to leave a dif- 
penfing power with the King, or his Minifters, and 

then 
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then the Lord ChambcrJaia might Kcencc Mtin- 
bers of Parliaments as he does Pkys« .: • ;'•' 

If this Refolution-Law be the Law of P&jrliV 
ment, there is not fo far as I can fee, one Ollifi'^ 
men, one Order or Profeffion, who are, for^iinid* 
ftant, protedted by the Law of the Land, or'-'thfe 
Conllitution, againft a Refolmion renderings ^^^hMi 
ineligible, if fome unlucky oaaa feali ever h^^'eti; 
to be of importance enough to call forth this-^tt^ 
thcred arrow to m^ke rid of him. ' -■- ' 

The Author of the G?/Jr carries the do6tri««'^vch ' 
to individuals, and he has a very compreh6[nfi^ft 
rule for the application of it^ vis. the j^tivdyASt 
circumftances of the Cafe, and general princi|)liM-' 
of conftitutional policy. In fomc future tinpie it ' 
may be a particular enough circumftance xA -t 
Cafe, that a map. Humbled upon a particular V«M?^ -^ 
in fome qucftion \ and it may be a very go6«(} - 
principle of policy, that another has not given 
fomc teft of his attachment to the Mtnifter. • '^ 

It was the conftitutional learning of Janr^cs the 
Firft, that moft eminent Royal ProfcfTor of Defpow 
tifm, that the Rights and Privileges of ParKam^m*, 
were mere indulgences of the Crown, refumable by 
the Sovereign. Is it the leflbn of this day, that the 
Houfe of Commons may, by Refolutions, refume the ' 
people's Rights of Eledtion, and reduce rhem 16 
the ftate of a Conge de lire. For to wharirifd' 
does the doSrine of thefc Gentlemen go ? I>> xkitf ^ 
"magine that it will be endured, or that the people 
of England are. already fit to receive it. Poif<jh 
may be a medicine, but never in any quantity ; ' 
and it is always dangerous when adminiftered by i 
Fool. It is not even fafe for the Fool himfelf. ' '• 

So much for the.danger of this fecond fort of 
Incapacity in the.extcnt of it. . Now as to the dan- 
ger of the Power by which it ts produced — ^A Re* 
folution of the Hoqfe of Commons—An Ordir 
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ftaftce^-^Not a felf-dcnying, but an arrogating and . 
affuming Ordinance-^A difabling Ordinance. 
. Ordmafuej is a ncie of Ufurfationy and will re- 
main branded with its ipxo^tv ftigma^ as long as any 
ienfe of the value of this Conftitution continues. 
For- the danger of it, we have but to look to the 
Proceedings, ol the Parliament of 1640, which re- 
folved- away the regal Government of thcfc King- 
don)s. 

But, without fuppofing fuch an extremity, if 
this doftrine of the Power of Refolutions takes 
root^ poftcrity, for aught any body can infure to 
the contrary, may fee the Negative of the Crown 
expelled out of the Legiflature by a Refolution of 
the Ho.ufe of Commons — Or a Refolution, that the 
Lords muft pafe all Bills by which the Commons 
grant aids to the Crown — Or a RefolXJtion, that no 
Commoner fhall be made a Peer without confent 
of' the Honfc of Commons. 

To come nearer our immediate Subjcft ; upon 
fuch a fy item of Power in the Houfe of Com- 
mons, could any Refolution be complained of, efta- 
bliihing new Qualifications as well as Incapacities 
of Electors, or Eledted, Elections being the obje<9: 
of the competent and exclufive Jurifdidion of the 
Houfe, in which they arc fubjed to no appeal ? 
May we not, for example, fee a Refolution copy- 
ing after the Parliament 1640, that all Eleftors 
and Elefted, (hould take the Communion with the 
church of England, to exclude fedtaries, and no 
matter though it alfo cut off the forty five prefby- 
tcrian Reprefentatives for Scotland, if their con- 
fcieflces flbould happen to be very fcrupulous ? 

The Author of the Cafe tells us, the Houfe of 
Commons have not faid, and he adds, God forbid 
they ever fhould fay, who (hall be Elefted ; they 
have only declared by their Refolutions, who by 
Law may not be Eledfeed. What this Gentleman 

and 



Hind his Colleague W^riier^ mean by dcclSrtrtg-'fri* 
eligibility by Law^ we have fully explained m«D 
their own words. But no cranfition can be more 
eafy than that from refolving ^ho may not-Hbe 
Eleded, to Refolutions who fhall be: Ek£^ 
And, indeed, Refolutions extended to a coilv^tMeif t 
length, as to thofe who may not be Eledcd^ '#Ui 
at laft pretty effedually determine who (haU^^be 
JEleded, by leaving none to be chofcn but €hofo fcf 
certain Qiialities or DefcriptioriS, with the^' help Of 
a liberal interpretation of the Viti difefitmes )it 
majus idoneiy which the Writ commands ito^ -be 
JblcAed. 

But the danger of this power does not»»*eft 
fingly in it's being fubverfive of the very firatoe 
of the Government as invefting one Houfc t)f Par- 
liament with the efFeft of legiflative powers wkkh 
is bad enough : It is no lefs dangerous in k?s na- 
ture and in the manner and circumftances of it's 
being exercifed^ than in it's principle and origin. 
For here, again, the unlcindly ideas oi judicial dif- 
cretion neccflarily prefent themfelves* 

This arbitrary power of judicial refolutions is 
jnotltke abfolute government, which, in the hands 
of a wife Prince may be harmlefs, tho* fo liable to 
mifchief, that no man of fenfe would wifh to fee 
fuch a form of Government eftablifticd, or taiive 
under it. It is a difcretionary power in judtdal 
determinations, from which it ought, as much 
as ip, nature, to be excluded: And it is doubly 
dangerous as the difcretion of a numerous body, 
not having, the Pole Star of the Law to guide, or 
any rule gs a comp^fs to dircd them. A difcre- 
tion, fo circumftanced, is moft likely to turn out 
often to be the wiHcft extravagance of men •, the 
difcretion ©f a multitude free of Rule and Law, 
being fopething very much of the fame caft with 
the moderation of a mob. 

But 
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But this difcretion of arbitrary refolutions we 
have fecn very well charadcrizM and cxpofed in' 
the Commons Conferences upon Oates's Bill. 
And what was the confequence of difcretion be- 
ing fubftituted in place of the Law of the Land, 
as, the Rule of Trial, tinder the adminiftration of 
juftice by Empfon and Dudley ? When they were 
hangi^dt the race of bad men did not totally fail. 
.To what enormous extravagance of punilhments 
di4. the difcretion of the Court of King*s Bench 
go^ 10 the bloody reign of James II. when once 
me Judges had determined, that it was in the 
difcretion of the Court for mifdemeanours at Com- 
mon Law» to inilid what puniihment they 
pleafed, not extending to life or ipemben They 
i|}fii£led punifhments far worfe than death *, which 
noay be a Scare-crow for judicial difcretion in 
all ages. This inftance is alfo treated in the pro- 
per nianncr, in the above conferences of the Com- 
mons. 

. But -it is ncedlefs, in this climate, to enlarge 
further upon the danger either of* ordinances or 
of judicial difcretion. The authority of ordinan- 
ces Of refolutions of one Houfe of Parliament to 
make Law, or to declare to be Law, what never 
waj Law before, ftrikes at the foundation of the 
Gonftkution. It deftroys the equilibre of the 
Government, which. exifts in .the ballancing of 
its different branches, and can only be prcfcrved 
b^ maintaining the poife. 

jEtheris immenfi partem fi prejjeris unam. 
Sentiet axis onus. — 
' For the dodrine to be oppofed to the power 
we are contending with, we may take it from 
Ku^ Charles I. in one of his fpceches at the 
conclufion of a ccflion, though the fpeech was 
made juft after he had, inconfiftently enough with 
his words, however conformable to his prafticc, 
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g;iven a very bad anfwer to the PWttion irf VA^t 
— " Ndn« of the Hotifck of P^liamtimt,^: (f 
he) " joint or feparate, What ne<^r tlttftrtnerf^ibt^ 
*• vcr have been raifcd, have any pbwer iitHfeP'id 
" make or declare a Lavir withbut my cdnftttf/* 
Which laft Vfoxds we hai^eohiy t6 vSfy*, *1i^ft 
Ipeaking of one Houfe of I^arliimcnt, by frfbfti-* 
tutirtg in place thereof thefc t)tters '* witho^tK^he 
** confeht of the other two "brafnches df tfre'te^it 
*« lature.*' The doftrirre k'fo fdtittd, th^t ft'^wai 
eftabHflied by the Statute aftet the Rdtevattori, 
which makes it a frafnunire to' affirm j that be*h 
or tither of the Hoofcs of Pati'tament have any 
Legiliative Authority withom the King. ; -''* 

And for the danger of the doftrine i/tt grap^ 
\trith, I fhall atfo cite words^ which the feftie iCteg 
vt^as idftruftcd to ufc on anfother bccafionv fa ap|io- 
lite, as almoft to be prophetical of cht prefe^^J «K^- 
pure — " If (faid he) there fhonki be fwch -a ftferct 
" of .the Law, Which hath lain hid from thif b*^ 
*^ ginning of the world to this time, and rs^ hh^ 
*^ difcovered to take away the juft legal P6wei^#'€f 
** the King, vve wilh there may tioibt fame 'c^^b& 
** Stcret to be difcovered, when they pleafe, for kfie 
'^ ruin and defirnBion of the LtBERrr of the St*- 
" JECT : for, no doubr^ if the Votes ot both Hbflfe'af 
have any fuch authority to make a n^ Law, it 
hath the fame authority to repeal the Old ;' and 
*• then what will become of the long eftabiiflie^ 
Rights, of the King and SubjeSf^ and partiGU-^ 
larly-of Magna CHA.RTA,-Will becafilydifcO"* 
vercd by the moft ordinary tinderftanding;** • 
Thirdly, I cannot^ after hearing fo moth erf" 
Precedents^ forbear, upon this occafbn, to take no^-' 
tree of the danger of Precedents that trench upbrr 
the Conflntution, which is fo great, that they cannor 
be too carefully a v6ided, riot any paihs be too raiuch 
totefift and repel them. • ^ 

^ - PrecedeH 
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: Prpceiktus ar0 in xheir nature moft proUHck; 
H^ thacfyff ta I>e ; witbftood in their Hrft begin- 
ai^^. boe tterruilly begec$ another, in an endlefs 
fi^etnon. We ^eed iiot here produce the tef- 
tin>pney Qf the ParUameot 1 640. The eyampic 
9^r^ ,li9bcrt W^lpole'? cypulfion aqd incapaci- 
ty; Vfj now fufficieDt for our purpofc. 
• nLflrd Coke fays, f' It is not almoft credible to 
^^ ^Qrefee, whpn aoy m^xm or fundamental Law q{ 
f\ th}j Hfalrn is altered, what dangerous Confe- 
?^ qppjjc^ss do foHow.*' And he is fpeaking of 
^iUiffLt^ioths nnade in a conftitutional way, by Ad of 
l^s^fii^mcnt; for he refers^ for an example, to that 
ilatute on whicK Empfon and Dudley founded 
{heir flagf ant pppreflions of the fubjedt. Prece- 
4^sm of uQconftitiitioo^l pQw^r are yet more dread- 
tBlli^.bppaufe chcy arc at once dangerous in their 
Off%i|i, and difmal in their conieqgences, the wild* 
^*^.afi mpft CKCravag^nt, lijce illicit amours. But 
pjf ail others. Precedents that eftab\i(h principles 
dellru&ive of fundamental rights, ate the molt 
fat^ ^ as they have a dire£l and immediate ten* 
d^ocy to work a fuhverfioa of the conftitution, 
%rd refemble the letting in of water^ which, by 
runoing, enlarges it's own paiTage, till it gufh 
in^Q a torrent of devaftation. 

Mfive afts of ackno\yledged violence, either 
by > judicial or minifterial poiver, can do little 
gfsiaftral harm, and are eaQly corredted, as we faw 
m tht? c^fe of general warrants and fe?zurc of pa- 
pers, which no body undertook to juftlfy *"with as 
many precedents as could 6y the Office of a Secre- 
tary of State. But fuffcr mifchievoiis principles 
co^ttle, and they prefently became a part of the 
'fyfte0i> incorporate with the ccnflitution, and are 
inticrwoven in it*5 frame. 

If^ as an able writer obfervC'S, tha< great maxim 
ipf politicks were purfued by goyeraowrs, ne- 
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ycr to enter into meafurcs to anfw'cr partlcul4i*'6c-f 
cafions, without confidcring how far thatP-ffi^p^^ 
which their neccflities may drive them int6^,'1fcan 
prove fatal and dangerous in its confequeh^T; I 
lay, if this maxim were followed as it ouerfit,'-we 
Ihould fcarcc ever find precedents eftafeliflied 
which' one time or other may be brought 'te^ 'juf- 
tiFy the moll abominable tranfa'ftions, and'fo def- 
troy the liberty of thefc kingdoms. ' 

However, if Minifters and Mefa in powef 'Will 
offend againft the duty they owe to their cduritry, 
it indifpenfibly behoves every other man, in his 
ftation and fphere, whatever it may be, to' refifl: 
and defend againft fuch attempts. It is n6il fo 
difficult to forefee, as hard to prevent the cdhfe- 
quenccs, if perfons of weight and influence in 
' the ftate are induced, by cowardife or corruption, 
Ihamefully to give up the People's rights, and c- 
ven to join in invading fundamental's, flattering 
themfelves, perhaps, that when they have, by 
their fervile compliances, gained fonniie prefeht ad- 
vantages to themfelves, it will then be timi? e- 
nough to redeem the^ common-wealth. It' has 
been juftly remarked, that feme fuch notions as 
jhefe at firft led Pompey to join in the meafures 
of thofe who intended to fubvert the Roriiah li- 
berties ; and afterwards, when he repented and de- 
fired to fave his country, he found them grown 
tooftrong, and himfelf too weak, to do any good. 

There is another fort of danger in precedents, 
and though it does not fo properly belong to my 
argument, it is very fit to be confidered by fdmc 
folks. They fhould recolleft, what has been of- 
ten obferved, that vindiftive precedents are ge- 
nerally found 10 be dangerous weapons, which 
carry a double edge, one for their contriver^, as- 
well as another for the devoted Yacrifice ; and 
P'Jght therefore to be equally avoided, both in 

policy 
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policy and humanity. Lord Coke mentions a 
notable inftance of this fort, in an Earl of Eflex, 
fVfixQ caufed that abfurd A6t of Parliament to be 
; .wdc for attainting people without hearing them ; 
. /.aiwi was the firft himfclf who fufFered in con- 
-.^iq^uence of it, the pcrfon at whom it was aimed 
.,.ha,Ying efcaped it's bloody edge. 
. : , Where virtue controuls perfonal refentments, 
this is juftly rcprefented as the language of a true 
-^ vj^atriot, *' I hate this Man, and defire to do him 
;^' a mifchief, but the Love of my Country has 
i"' greater power over me." And forbearance, fome- 
,.; times, is a very ufcful political rule. It is greatly 
piiaifcd in PhiJip of Macedon, and with this com- 
mendation of itfelf that it was ingens injirumen- 

fjm ad tutelam regni. It is alfo recorded, to the 
honour of the Romans, as a nation, that though 
the Carthaginians had committed nefanda facinera 
againft them, both in peace, and during truces, 
yet they did not retaliate when they had opportu- 
nities, but rather ftudied to do v;hat was worthy 
of themfelves, than what might have been lawfully 
done to thpfe who had given them fuch provo- 
. cation. The example of Miltiades is no lefs 
.-.worthy of imitation, as well as honour, as a part of 
. whofe charadter it is faid, Amicior omnium libertati 
qtfi^mfua dominalionifuiL 

In the fourth place. .The danger of the propo- 
.litions, the erroneoufnefs of which, we have endea- 
voured to prove, will appear, if we refle(5t upon 
the objeft, which is affedled by the dddrineand 
..principles againft which we contend, and the con- 
fequence^s which may follow them. 
, The objedt is the Right arid Freedom of Eleftion, 
the bulwark of our Liberties^ t;he bafis of the Con- 
ftitution. If thefe are hurt, the foundation^ are 
deftroyed. They are the moft important part of 
the privileges of the Houfe of Commons, becaufe 
< . ' they 
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the^ are the moft valuable of the priviiei^s of aU^h^ 
Commons of England, and the defence ordjL^ 
reft. Therefore, as a Pariuiment-man faid i9.the. 
debate, as to the Attorncy-Generd, in» iA^4^ 

The Cafe of the Houfe has.alw{ijrs been fbr^j^T 

privileges, but in nothing has their care^ |m>ore 
^* appeared, than the prefervation of the riglj^o£ 
** Eieftion of the Members this Houfe /\ ^ ;. . 

Take away this unalterad)le ^nd iin^ieiiii^bs. 
Right, and to borrow the words erf a bold wpnitny 
the Countefs of Arundel, in a fpeech to Hqrjry. 
in. **• Where are the Liberties cSf England Ip/ofr- 
" ten reduced into writing, fo often granted^j^^d* 
" fo often redeemed/*' lUo jure aUato kti^. J^awi. 
Slum amfiffe fuam mm ^p cmnU inuriij^ vuierin^^ 
^ur. This is the Right for wJii?h wc would futsely 
wiih to have thepromife of Polyphemus toyiyfifesj 
that it fhould be the laft to be devoured^ 

As to the cpnfequences «of an invafioa of ,t|^i3i' 
Right ; ■ T hefe arc an illegal, unconfti^tional 
reprefentation,* and may be the packing of .a Pif-;; 
itament to the deftruftion of the kingdom* If ic^. 
the eledion of Members of Parliament, a Minority 
is to be fet up againft a M^yority, upon the grouBji 
of arbitrary and illegal incapacities, contrary t<^ 
Common Right, Privilege, Property, and Confti-. 
tution, under fuch a Difpenfation, are the miei:^. 
Caput Mcrtutifn pf fpeech. 

But to fpeak more fully on fuch a fubjcd,. I 
choofe to do it from the Annals of England, It 
is in our hiftory,that Richard the IL in. purfuitof 
his infatiable luft of arbitrary dominion, took ,c- 
very unconftitutional method he could think of ta 
procure a Parliament of his -owii ab}©<5l creatpres,^ 
by the help of fuch flaves, to fubdue cheir country 
to his tyrannic^ yoke. " And (continues tlie 

Hiftorian) if any were elefted not agreeable, ta 

tim, Sheriffs wire ordered not4o return ^bmybat 
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^-^tefcatlft others to be chofen ih their i*cx>ii1. iBei 
•• ifi(!fes, as the Houfe of Commons v^ere the fole Jud-^ 
^^^k^Hn the affaiY of'EleStions^ he was well affured^ 
*^ that fuch a Pafliamcnt would confirm, ^ rejcdfc 
^*^*mbtn hepleafed/^ 

''^' it muft n6t, (proeeeds the Hiftory) be thought 
^ Very difficult jfbr a King of England to ejtecut*^ 
*^ fuch a prqeft. Experience has fince cbnAfmed, 
•*' ori nunniberlefs occafions, that by the like ways^ 
^^ft Is very^flible to caufe reprefentatires to be 
^Vchofen dexoted to the court. However, Hifto* 
••'fiiins remark, that it was in this Parliameat that 
**^'ftichpra£Hces were firft ufed. But it muftlike*-' 
**'^ife DC added, that it was one of the principal 
*• ciatifts of Richard's deftruftion.. And indeed, 
**^ (lays this fame Hiftorian) /V is itnpqffibk that a 
*•' nation can fie their Liberties in the bands $f men^ 
** whom the^ have ndt themfihes freely chofen^ with- 
•* okt jiefiring to he delivered from fuch an oppreffion,^* . 

- The Parliament, focompofed, was opened wrth^ 
a Speech, made by a Bifhop, to proye that the 
iicgal powief wa§ unlin^itted, and that fuch as en* 
deavoured to boiind it, deferved the fevereftpu- 
mflfrments. In conformity to that principle, which 
ih that Parliament met with general approba-v 
tion, were the proceedings of the Parliament 
whtcfh made a perfedl maflacre of the nation •, for 
the account of which we ref^^^r to the Hiftory. 

'" If, fay:5 Rapin, the Parliament of 1386, de* 
'^* fcrved* to be called the Mercilefs^ I know no 
'^ name bdious enough for this., . This aflembly ; 
**■ hiade txo fcruple to fecrifice to the palTions of the 
** King and his Minifters, the niofi difiinguijhei . 
^^' L'ords 6f the 'kingdom, as well as the Liber- 

*' TtES ANb PRIVltEt3ES OF THE PeOPLE ■■ 

Ihey approved,, as conformable to Law, i\it 
Opinions, fbt which nine years before, the 
'Jtid^irs^ were cofidetnhed -^— — " And the 
fudges who attended during the fitting 
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** rf this Parliament, decided, that when the Kingf 
** propofed any articles tb bc» debated in Parli^- 
" ment, it was High Treafon to bring in others 
" before the King's were difpatched/' ' ' \ 

The whole ended in one of* the ftrangeft thifig? 
to be found in the whole Hiftory of England,'*— 
An Aft of Parliament, by which the whole powet 
of the nation was devolved' to the King, twehre 
Peers, and fix Commoners. «'"-- 

The Hiftorian who relaccs thefe faS:s, could i?i5fjt 
help^^/»g- here, as he exprefles himfelf, a.nioment 
to refled on the Conftitution of the Englifti ^^- 
vernment: And wJiile we have his Remarics, Sy^ 
need not offer any of ours on this occafion, ** It- 
is certain, (fays he) the inftitution of Parliamentsr 
is very advantageous to the kingdom, being the 
only Support of the Liberties of the Peo- 
" RLE, who without that, would have long fince fal- 
" len into a fatal flavery. But on the other hand, it 
*' cannot be denied, that thefe Affemblies beconie 
fome tim^s very dangerous, when influenced by 
popular FaAions, or the cabals of an ambitioiis 
Prince. Accordingly it has often happened, 
that, inftcad of procuring the good of the Realm, 
" they have produced confufion, and the fubver- 
" fion of the Laws," . 

He adds, " It may be farther obferved, that 
" the violent method pradifed by Richard to at- 
*' tain to arbitrary power, 1 mean, forced EkSions, 
" and the Opinions of the Judges, was exa6tly* 
" copied in our days, by one of his fucceffbrs, 
" who had, without doubt, the fame intention. 
" But we may add, that the attempts of thefe two 
" Monarchs, ferved only to promote their own. 
" deftrudion, and that their defigns came to the 
" fame cataftrophe;" 

Richard was depofed, and this is one of the Af- 
ticks on which the fentence of depofition is found- 
ed, 
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cd-i — -f-*' That although by Law and Cuftom, t5ie 
" P^q^^ ought to be free to choofe Knights to rcprc- 
" feat them, to propoond their grievances, and 
** provide remedies for them •, yet the fame King, 
*' th^t he might obtain his own ralh will in Par* 
" Ijament, diredcd by writs often to the Sheriffs, 
" to iend fuch as he named, fomeofwhomhe 

* 

" induced by fevours, others by threats and ter- 
" rors, and others by bribes, to confent to things 
^' Bjcejudicial to the Kingdom, aad grievous to the 
** I^epple>'; 

Tbefe things were written for our inftruSion^ I 
fhallnot fey-^for the inftruftion of us upon whom 
the Ends of the EngUfb Conftitution are come. 
Bvrt it is. for us to judge, whether tl^e profpcft wc 
have of improvement in publick or private virtue 
in the ages to come, ^ntitk us, in the prcfent, to 
unbend the caution which paft examples fuggeft to 
us, or to hide from our eyes, truths calculated to 
keep it alive, which are recorded in the faithful 
page of hiftory, : 

I would obfcrve, in the fifth place, upon this 

head, That of all the dangers which can alfeiSk 

the Rights and Freedom of Elcftion, none is com- 
parable to that which may come from the Houfe 
of Commons, if that fhould ever be packed, de- 
bauched, or corrupted to betray the liberties of 
the People, as we have feen it was in the reign of 
Richard IL The Houfe of Commoni- is the Salt 
of the Conltitution ; but if the Salt hath kfa if s fa^ 
vour^ wherewith^ll )hall the Conftitution be pre- 
served- Here, as a fafe harbour, the Rights o£ 
Eledion, as the chief of the privileges of England^* 
ought to be fecure \ but [{there they are dcftroycd, 
it may be faid, as Cicero, fpcakjng of the ^battled 
of Syracufe, fays of the power and glory of the 
Athenians, in hoc portu libertiUis nMfrmegium fac^^ 
tumfuit^ 
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, : .No doftrinc, therefore, can be niore alarming 
or dangerous, than that which ' tend^s ^ f<?^i^^ 

Houfe of Commons above tiit rc&rsiamjif^nShP 
(ponftitution, and to deliver th^&ofii:t}^)Q^€^s 

of all Law, in the exercife of -t&eir- Right p^^ifft^- 
. mining Eleftions. If they are'anv!cftcd..l«^ivfw^ 
an tincontrouled power in that j5udicacuFPi,\^^is 
now contended for, a majority may> . by Kifi^f -pf 
illegal Decifions, wild Expulfions, and ^jq0|;j^^- 
ttonal Incapacities, model the Houfe for 9l^f)ff9T' 
pofe, as was done in the time of Richard U^jepd in 
the Parliament of 1 640. By ' fuch doftrinpSjrl f^^ 
renounce the proteftion of the Law, and th^rf^u-* 
rity of the Conftitution, and deliver over-;^jirjX.i- 
berties as a prey to the chance of things Bfi^^tt 
pf times : Or we lay a foundation for a trc?i?I^p/5pus 
Surrender of them, if a Minifter Ibould, >Or«^pny 
" future age, be found audacious enough to m^i^the 
purchafe, and profligate men ready to rece^Yftthe 
price, Jhould be appointed by arbitrary decifipRf to 
lit in the place of Reprefentativcs of the F^fples 
choice, fufEcieht in number 10 conclude the infa- 
mous bargain, which Richard, and the CpOT"pons 
whom he fet in Parliament, finilhed and/exe^yted. 
Far be it from me to fay any thing tp giyp the 
People a difguft to Parliaments. 1 his i^.w)jt my 
defign, nor was it the defign of thofe ^^{hftjhave 
faid, as it often has been in the befl: of tiqqg?, and 
by the be ft of Patriots, and the ableft of StW^&nen, 
that. if Englajid ihould ever be ruined, it^ogld be 
by her Parliaments. On the contrary, we mean 
to fignify that there lies our great fecprit^y^ but 
that we muft keep up the Otit-works, in or^er to 
preferve the compleat ftrength of the;:Bortifi- 
rcation* . ', n 

Human Nature cannot difpenfe wUfcv/:urbs. 
They are not more neceflary to maintairj govern- 
ment, than they are to controul thofe thig^fido go- 
^'- ' " ' a- ••. .-V vcm- 
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*^rf;*- If *e give, ^p the checks by which tl^e 

^^nftlturt0n has^reftraincd the Houfe of Commons, 

'"fil^^Stkngcr thefielng qf itfelf. For, if left wkhr 

tJfit'tdntmal, in tfeeir judicature of Eleftions, they 

^[aiiy •Atftroy the Rights andi Freedom of Eleftion : 

; *Afcd rWthing but free Ele£tiqns can fecure to us a 

-'H86fe of Commons upon the principles of the 

^ ^^C^ftitutidn, that is> a fair reprefentation of the 

' ^Ptoples free choice. 

'•' ^ 'As 'we therefore value the fecurity derived to 

"""thef Conftitution frpm the Houfe of Commons, wp 

'•Mifk aflert the freedom of Ele6lions, in order to 

' ^rttferve, not die form only, but the fubftance of 

' *Thfe inftitution. If that will anfwer the end, wp 

'i're fart nothing ^elfe can prevent the corruption pf 

PaHiament. And with a corrupt Parliament there 

'remains not only no fecerity for. our Liberties ; 

hire a Houfe of Commons debauched into fub- 

• 

• ttiiflions to bad Minifters, or meafures inconfi- 
' fterit with Liberty, muft demonftrably be the 

ftireil pledge, and in the end, with the greateft eafe, 
" eBh&, the firmeft eftablifhment .of the worft fort 

^t>f tyranny. It would be a tyranny eftabHthed 
■ by Law, and apparently with the confent of the 
'' People, their falfe Reprefentatives forginjg the 

* "chains they are to wear, and the fhadow ojtFree- 
•' dotn which they exhibit, only more effeftually 

deluding into a total lofs of the fubftance, and 
^ 'depriving of the means of retrieving it. 

It is the obfervation of Machiavel, that where 
^ nothing but the appearance of freedom is preferr- 
ed, there the moft fevere fervkude is always in- 
tended :--^Of the trutlj of which obfervation fon^e 
modern republicks are a proof. So mixed Go- 
vernments, when degenerated, jare the worft en^- 
tsies to Liberty, though they were the beft de- 
vice to prcfcrve it. From the tjme ofCihna, ^o 
%() the attempts of Julius Caefai'j^ corruption, it is 
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certain, had this cffcft in the ^cg.cne;ratf J^epji]^ 
lie of Rome. '' ' V t/^-* 

Tyrants that' fubfift by mere force, an^t ^hfiW 
the will of a Monarch is the only Law of th|^-jl[^f97 
rernment, have few friends but men of t)y£.,^Qrfyt 
But where there is the figure of a free confti^utjioup^ 
and the people feem to have a hand in niw^^gi 
their own fetters, by the voice ofTome thing, jo, jcj(^ 
fliape of their Reprefentatives, the cowardly^ ^ af^^ 
corrupt are of the fide of the tyranny. . . They^r- 
ticipate in it, and are paid for fupporting.it> ag/^ 
therefore they uphold it over the better part 9CtI>P| 
Subjefts- ^ .1/ J,, 

No Government, as has been j'uftly obfefTfe4i'* 
was ever more abfolute, than when the K<:(nian 
Emperors afiefted to rule by Law, with the f^rip 
of- an awed, a corrupted, and a fubfervient Senates 
And of this there was not an imperfeft imag^^ 
in our own Country in the Reign of Henry tijp 
Eighth. ^ . 

From thefe examples we may learn, thjit wc 
fhall not be fecure againft danger, merely by^^ 
keeping up the antient form of our Governmen^^ 
as we received it from our Anceftors. We ta]\1^ 
retain its virtue and eflfence. Let us therefor^. i 
contend earneftly for ifi&^ conftitution once delivered, /a. 
us % and with its outward form, ftudy to preferve 
its inwardvigour, and not fufFer any of our Rights 
to been croached Upon or invaded. Above all, lei 
us Mdfafi the rights and freedom of Eleftion, up- 
on which the whole depends : And let us execrate . 
and abjure -^very doftrine that tends to enervate- , 
and endanger them, by fetting up any unconftitu- 
tional power, or pulling down any legal fence 
bounding the fiowers which the conftitution has 
inftituted. - ' 

Sixthly and laftly. We might reckon among the 
gangers gf the doctrine,, in throwing down which, 

this 
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tftte<5ifcourfe has been employed, the difficulty ot 
the remedy in cafe of any wrong being committed 
flJider the pfetcnce of that unconftitutional power, 
Whteh* the doftrine ftrains hard to eftablifti ; and 
tMf^difagreeable efFedls,. which attempts to exert 
ffrfcfi" i power^ m>y at any time produce, and 
^hich may grow more confiderable if the preten^ 
BotiS to it are perfifted in, and the wrongs done 
M re^aified. 

Wherever there is an evil, the dahgef of it 
ih^ift be greater, as the remedy is more difficult. 
Iti proportion therefore to, the value of the rights 
of Election, the evil of hurting them is increafed 
by the difficulty of the remedy. 
'-The Gentlemen themfelves, hcedlefsof the 
cbhlequcnce, in cafe their reafoning io fupport of 
thS power they contend for (hould be found to 
f&iff have aggravated the danger by infilling upon 
the circumftances of the jurifdiftion of the Houfe 
of Commons being exclufive and without ap- 
peal: Upon which, Indeed, they have refted their 
whole Argument for their power being uncon- 
trduled by any reftraint of Law. For the unavoi- 
dable confequence is, that if a wrong be commit- 
ted; the conteft is diredlly and immediately between 
the people and their reprefentatives. 

I am far from thinking, and I have, fomewhere 
5n thtk ftieets, faid, there is not a defeft of a con- 
ftitutional remedy forfuch an evil. The hiftory 
of Parliament, in inftances to which we have refer- 
red, points out the remedy -, and the daily JouN 
nal- of the times rings it in our ears from all quar- . 
ters of the kingdom. The remedy mod undoubt- 
edly is, an appeal to the juft andlegarprerogative 
of the Crown, with which the conftitution, for 
the wifeft of purpofes, has entrufted.the Sovereign, 
and which is a fundamental of this government-: 

The 
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The Sovereign being thereby cdriftfifuted theiigr^ 

umpire, not only between tKfc' ^wo Houfcs .dfi-JSjit- 

Jiament, but alfo between the People; 'andfinhQir 

parliamentary reprefentatioh, - .; ({.)i/!w v 

The power of Prorogation fSffPiffolution^Hinte- 

»pofes in the cafe of a conteft between tfcfiwCi|p 

Houfes : The negative in the L»egiflature.YfiR£d in 

the Crown, is a check upon their owa R«pr^|i- 

tatives, in their legiflativc capacity ."-i"**t*i^i^fjto 

that Prerogative the People tnay, and ofttoirhj^e 

appealed by petition againft bills pafied cby iJhtKth 

Houfes of Parliament. If the People are i^tijped 

by the Aft of their own Reprefert'tativcs,j.i9i; jhe 

, . cxercifc of their niore collateral, incident, aoci-in- 

V fei-ior Powers, the ftme Prerogative of the Qrown 

m^y be appealed to for a Prorogation or Pifl&>l\?if^ipn, 

..'J which remedy the Crown has often intcrppfe4 Qf?it*s 

.. own accord, •" .a 

t This great Prerogative is a truft for the People, 

-. andfubfifts for their fccurity. For that vcty^^nd 

.. land purpofe it was by the original compaft.derj- 

; ved from them, together with the Crown in w|iich 

:M is lodged, as tfuly as the powers of their pwn' 

Rcprcfentatives, are derived from then) by fc^fti- 

on. Both are alike fiduciary, tp be exercifed ^s 

, all tHe Prerogatives of the Crown and 4U thcpow- 

,; ers of Parliament ought to be, for the DQmfpon- 

: we^al of the Realm. . t 

They are much iniftaken, who imagine th^.Pre- 
.,: rogative of the Crown is a peculiar eftate of the 
. King, in Whibh the People have no inter^ft.: for 
in this aHbJ^ tliey have an inheritanceasoneji^f the* 
guards and fecurities of their Liberties : Apd the 
.cxercife of the: Pr<^r6gative is not the perftjnal Aft 
of the Prince, but the funftion of the x^f^ pp- 
litick capacity of the Sovereign, thcxnd of ;jwhich 
is the fame with that which is the end of all go- 
yernmcnti the good of the People : And all the 
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Afts of the Crown are guarded with conftitutional 
checks and reftraints, to fecurc the welfare of the 
^CSj^munity in ' fch« f xercile of them. It is not 
lifeHrdfore the /^^Prerogative of the Crown which 
^i»/^thiB objed <rf dreads but ufurpations of power 
Which affume that naoic, and tranfgrcfs the bounds 
c^nthe truft repoftd in the fupreme executive 

'^'' uThus much we have faid, to aflert the reality of 
ihbYottedy of the evil in queftion, and to explain 
<"thfe' principles uppn which it is eftabliftied as a folid 
'Mfeimriation ; which was perhaps more neceflary 
^ifchin r6 point out the difScuIty of the remedy, 

• Whkh is fufficieotly manifeft from its very nature. 
tJpon thaf^ therefore, we fhall only fay, what eve- 

"^ry one muft feel, that it is an awkard and difagree- 
ftbte ficuation for the People to be reduced to an 
afjpealfrom their own Reprefentativcs, whom they 

' themfelves have chofen to defend their rights, to 
propound their grievances, and to provide a re- 
tfiedy for them, as where they have placed their 
truft, their natural confidence ought to be: And 

' the proper charge and office of their reprcfenta- 
tives is to be a check upon pernicious couniels 
given by civil Counfellors to the Crown. The 

* beft compliment that can be paid to fuch a fituati- 
^ is, that it is not a hopelefs ftate. Neither 
<5Ught it to diminilh in our eyes the value of the 
'tmtitution of Parliaments, the very term ^ endu- 
rance of which, as well as their Conftitution, is a 

' Security againft an extremity of power in them to 

do milchicf : And if they zvt free{y znd prudently 

' chofen, they cannot naiuralfy be fuppofed to fall 

under fuch an influence, as to require the intftrpo* 

'fition of any externalor extraordinary remedy. 

The effefts of an unconftitutional power, how* 
tPer^ muft become, much more dangerous,- when 
• the pretenfion* to it arc perfifted in, and the con- 
ftitutional 
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ftitutional remedy is not appHcd to fecn^ ifce 
wfongs that are done by it. This may prove* a^td* '' 
ry dreadful fituation, and the confequence nMDf • • 
lead to dangers of the firft magnituck. I caiHiot' > 
betray the caufe of Liberty fo far as to fay,, thai J 
even for thefe, if unhappily they were to cxift, 
there is no cure. But that is indeed a very ferious 
fubjeft of contemplation.. There is a lincthcre^T^ '^ 
which it does not belong to thieory to draw. Nd^ *\': 
cefllty, and neceflity extreme orily, Can point IfJ.. * 
out: And terrible muft be the rents that let lighfen ' 
enough in to make this fecrct legible. It isth^ ^ '' 
knowledge of good and evil, unhappily learned only- '^" 
by eating of the forbidden fruit in a very great ^ • 
quantity *. ' . . - 

Pre-eminent ^ 

♦ I am rot, however, fo fliy as the a We and learned Doc- . 
tor Blackftone, of adopting the opinion of the great Mr. Locke * 
upon this delicate fubjed:. h or it is the opinion naturally taught 
by a (enfe of Englilh liberty, and read m the unwritten v6- ' 
lame of. the Conllitiition, by thofe who never ftudied Treatife « 
on Government. While T hdve the lUndamcntal principles of 
the Conftitptioft with mej and the. great Charter of cur Libertief 
writteitin the Rcvolmion, I fcruple not to he^d the footfteps of 
Mr, Locke, who was one of the greateft oracles of the Conftitu- 
tion, of civil policy, and of the divine Laws of Nature that ar€ 
written in the Heart of Man, as the original code of his unalie* 
nablc rights. Neither am 1 afraid to fpeak out what every 
Englifhman.ntay, and ought to think, that there is a remedy for . ;;^ 
the very .; worll fituation that things can be brought to : And! ^ 
fhall never ihun the opportunity of faying it, when Queftions of .', 
Liberty, and that concern the vitals of the Conftitution are agi- 
tated ; which are the'only times that people will give themfelves 
the pains to think about it. Then may that ,be. faid, which ne- 
ver ought, to be unknown to the People of this Conntry, nor for- 
gotten by them. ' * .. . 

Mr. Locke certainly ^es fuppofe (and it. was only fuppofmg 
what we all know has happened ,) that there may be a difToluti- 
on of the Government: And it is remarkable that he ranks a- 
mong thofe breaches, of trufe in the executive magiftrate, which 
(according to what Mr. Black (lone calls Mr. hotkeys notiouJi) a- 
mount to a diiiblution of the.G(iv^rnment«.M/.^9iy all qnconftj- 
ttttionai means afed to corrupt the Reprefentatives, and influence 

Elcdtbrsi 



Rr-ernineiit \h difficulty may tha? fefticcjy bd 

. ^aldto be, "which is the laft effort of oppr^fled Li- 

bt«y. t\nd b^rfore turning to which all ordinary 

means^muft have failed of bringing tp juftice tbolic 

critfiirial fubjcdls, who by their influence aad ibcir 

.^ H h power, 

t 

Ele^ffS.; bat alio any method taken ta frefcribt tvhdt manmr of 
Ttrfoi^sjhall hi <hoJen^ *• For^" (feys h?) •* thus to regulate 
^' Candidates and £le£)Qrs^ andisr#<K; model the nvitys qf Ete^hif^ 
** wliat is it but to cut up the Government by the roots ^^^ poi" 
"•* fotf tJio very fountain of publick fccurity." The pofition of 
Mr. Locke^ iJ^^ich Mr. Blackflonc fays^ howeverjuftitmay be^ 
theory^, he cannot ttdopt^ not argue from it, under any di^penfa* 
lion of* Government a^ually exiiling> i» thb, ** that there re^ 
"** m^fnsHili inherent in the People a fupreme power to remove 
** or aker the legiflative, when they find the legiflaciveuftccn- 
** contrary to the truft repofed in themt For when fuch trail is 
** abufcdy it 19 thereby forfeicedy and devolves to tilofe whd 
•• gave it.'*' 

But witK the good Do^or*s leave^ if we camjot adopt or a^> 
jgue on this conclulion of Mr. Lockers ander any difpenfation of 
Government aSuafly fubfifting, I know not when we .fball : For 
tf the Government were to coinc to a difMng ftate, which 
fnufl precede an actual diD^lution, we ihould not argue but dA 
upon the principles aliened by Mr. Locke : And I know nothing 
<b effieftud to prevent the neceffity of afting upon tl^em, as our 
^eihg all very well acquainted with them, and feeling their prO; 
per energy. For which reafon there may be Very 'fit occanonft 
for arguing upon thefe fundamental mthm, as Vf^ Blackftone 
would ^\ thcm> which life below all other fountktions. AndJ 
llowcvcr well the important poft of liberty may be fccurcd at 
brefent, it can never hurt kwful Government, that \vc fometime^ 
ipeak of tl^e cure fo: tyranny, to which allnnlawfo? ufurpations 
t)f power> and invafions of the Conftitution, are bat ttiti ap- 
|>roaches. 

I (ball therefore take the Kbprty on this dfec?.fion t6 fay^ 
'that I prefume it is found dcjftrinr, that Parliament iffetf has not^ 
la power to make a La\v d^iirudlive of the liberty of thePeoplci 
l>ecaufe they are fent to Parliament to prcftrve airf not to dcftrof 
the Peop!e*s rights. And if the whole three branches of the fti* 
rrfcnie power of G^ovcrnment weiic to combine «5 fobvert thi 
vonftitution, which is th?ir own fbnndation, and to bver- 
^row the rights and liberties of the Peopir, the^ is in this Con- 
fi'itutiOn a refervc, in thclirft principles oJF ail pawer^ of areme^ 
dy. thougll it i$ ah awful one, for fo tremend«ds ikn ^il. for 
iwir liberties and {rivilegies moil live when we are dead. Nato- 
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power, their cbiinfels or their conduft, hav^ beeHf 
the bafe inftruments of overturning the rights of 
the People.. But all invafions of the Conftitjytipn 
have a tendency to open the accefs to thatyftate 
of things, which might call forth the nioft difficult 

and 

. < ■ 

ral liberty is the firft (late of all men ; but civil libcrtj^ ^ ijie fe- 
cond nature of Englifhmen. . * - "^f-iT «. 

When the ends of Government, are deftroyed by the abaft of 
it, the rights of Government ccafe, and power reverts to i^sjqwn 
fountain. When the original compact is broken, the l^oncJs of 
the Conftitution are didblved, and the body politick refQivesinto 
its conftitucnt elements. In that ex remity, and till fucfh^an ex- 
tremity, the laft remedy is not to be looked to ; in tiiat-bwi" 0/ 
neceflity, firft principles, the virtue of which can neve^.cirapo. 
rate, flep forth with their fupremt authority to repair the breach- 
es, and reftore foundations. 

That IS an unnatural (late of things, and therefore is painful. 
The Conftitutiop feels the anguilh of an univerfal ^iiTQliition. 
But fhe is then in a parturient ftate, and from the teeming, ^^omb 
of her diflblving frame, under favour2.ble aufpices, the fair 
Child of Liberty i?j in the propitious moment, born again, and 
cloathed afrelh with the beautiful array of a legal Government, 

God forbid ! that we, or oiir pofterity, (Hould ever fee this ter- 
rible fcene, or ftiare in the agonies of fuch a painful regeneration ^ 
Who, fo loft to humanity and to the welfare of mankind, as 
to occsfion or invite the dread appeal made by the Countefs of 
Arundel, who in the face of Henry the lUd. iirft invoked the 
hroken /iherfies o( Enghnd, and then faid, ^* therefore J, thougR 
*' a woman, with all your natural, Subjeds, do appeal from you 
** to the Tribunal of God, the great and terrible judge, let him 
*' revenge us." At which words, as ^he Hiftorian rela'c?* the 
tyrannical K ing was confounded, and held his peace, bccaufe his 
own confcience ibid him fhe fpoke no more than the truth* But 
the principle of lawful refiftancej as the Avenger of forfeited Al- 
legiance, and of an infrafled Conftitution, is the p;reat b^llan- 
cing power of ihisGovemmentj and its own force is everlaftirg. 

This is th^ i^iyftery ; which is hid from many Ages and Gene- 
rations ; and happieft thefe from whom it is hid ; but it hiis been 
too often repealed. It is the great arcanum of the Conftirution, 
which lies locked up utider all the bolts and bars with which the 
.love of Ourfclvc*, the love of our Country, the love 6f Pofteri- 
ty, can fatten it,in ; and nothing but the fame Keys can unlock 
'the fo!emn Temple in which it is depofited; a Temp4e not to be 
approached without reverend Incence. to the God of Liberty^ 
whofe unconfecrated Priffts facrifice her devoted Enemies to th« 
injured rights of Men born to be free. 
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, &n4 difmal of all remeclics. And thofo who are npt . 
properly alarmed at fmaller dangers, take the rea- 
died courfc to bring on the greateft evils and mif- 
chm^, to which, in their nature or confcquences 
they can Icfad. To fuch a calamity, were it to 
happen, thofe doArines would be deemed accef- 
An^, which, upon falfe Principles, and by a ma- 
nifcft perverfion of the Law, attempt to eftabliflj 

' an ^ unconftitutional Power, deftruftive in its nl- 

' 'ture, difficult in its femedy, and that in its confc- 

queftces may prpvc fubverfive of our Liberties. : 

..Here we fhould Ihut up the Argument, but the 

head of. danger naturally turns our eyes from 

\4fsument to Evidence \ and the Subject we have 

* teen upon, hardly permits us to quit it, with- 
put taking fome notice of prefent appearances, 
which are the aftual confcquences of the doftrine 
iic have been proving to be dangerogs as well as 
erroneous. 

Had we nothing elfe to judge from but the im- 
mediate efFcAs which we behold, the danger of 
jhis Doftrine, and of the Power for a prop to which 
It is coined, is too glaring to be difputed. The 
effedls which we fee, and to fee which, we have 
but to keep our eyes open, cannot give favourable 
Impreffions of the Caufe from which they proceed. 
A meaftire which the whole Nation difiilce-s, and 
^ cries cut againft, does not bcfpeak a commend'ulon 
of the principles by which it is jultified. And will 
an obftinate adherence to fuch Principles, and a 
pui^fuit of fuch Meafures produce no danger ? It 
IS not natural motions, but ftrains occafioncd by 
wry fteps, that are accompanied with fwellings ; 
And if rhefc are not tirnely reduced by emollients, 
ihey feller, and prove dangerous to the 'Body. 
I do not know if Meafure^,- which force to jufl; 

' Complaints,, and extort lavv'fjT'R'emohftrances ar? 
guiltlefs, but I am fure the aiSual 'ftate of Govern- 
^ " HH 2 \ '-'" mw, 



tncnt^ which tot feme yearsf hd$ dtftrefred tVfft 
Coantry, and rendered m dor only difturbed' at 
hortie, but contemptible abroad, and ha$^ I fiifp^A, 
Made us a^ unfecure without, k& We.are ut)quiec 
ndthin, is nbt innocent ei^en of ^hofe varices ttr^ 
repeated infamous Outrages, committed by diffe- 
rent aflbciacions of a lawlefs Bai:k)fcti, w'ho zretht 
terror of the quiet and peaceable Siibjeft, U^hofe 
habitations and property they invade, and even dfr 
fault their Liv^s^ trampling upon tht Laws bf 
then* Country, and rebelling againft ail Ot!d& 
and Government. Some men, like facrilegrcnis 
Thieves, who fteal in'midft of a^ conflagration,- are 
tricked enough to take encouragement from ^ft 
and legal Remonftrances^for invafiods and bresccbdl 
Df-the Law, to fet all Law at defiance, and throw 
off all fubjeftion, thinking it fafe to dcfpifc and rcr 
fift lawful Government, when they hear impfope«! 
afts of exertions, of Power complained of in a le* 
gal way. The truth is, Mifgovernmcnt is |tb6 
^reateft foe to the refoeft due to Government : 
And fuch unhallowed Proceedings are not the ieift 
mortifying circumftancts that attend timc^ of gt^, 
xicral Complaint, however juft and neccflkry, nor 
among the fmalleft dangers that accompany mea- 
fares which arc the caufc of puhiick diffatisfafitioii 
and fprcading difcontent. Ic could not be faid 
vuith more reafon, of the people of whom it was 
Jaid, than it may be of us, Externis viSoriis uliena^ 
(ivUibas etiam noftra confumere didicimus. 

One thing is vifible, the Kingdom at this mo-- 
tnent is in labour, and daily. brings forth Petitions, 
Complaints, Murmurings, Apprchenfions. Thefe 
^rc ftrious things in fuch % country as this. . No 
body knows to what they may grow : And thofe 
who would moft wi(h to prevent h^d cortfcquenccs, 
Can Icaft foretell what may happen. It is none ot' 
my intention to excite Sedition and Tumult. Motoit 

frafiqt 
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^tmpai td'mfontrt fik^ers. But trnSecd there is no 
llesd-iaf writkig to raifc a flame in tbc Kingdom J 
1Fb« fire already bUrof . Nor is it at all furpriziiig, 
if tbtre is any jufKce in the reflcdtion which we 
r^ioted from the Hiftdrian. Rapin did not Write 
4:Hfc Hiftory of- the Middlefcx Eleftion, nor com- 
fK^eUs Work from the news of our daily Papers> 
l^ut^ he hits: told ns, as we have fcen, that it is impol- 
llble a' Nation 'can fee their Liberties- in the handi 
of inen whom they have not themfclves fr^e?y ' 
thofcii, without dcliriftg to be delivered from fuch 
fipprcffion. 

A Faft, even ift a iirtgte inftancc, correCponding ^ 
i^ith fuch an obfcrvacion, is a juft foundacion of 
Gomplaint. But principles attempted to be efta* 
biifbed, that promife nothing but as many tepcti* 
fionadf the fame Aft, as emergencies may kt any 
f line require, and that cut up by the roocs the 
Rights that have been injured-^Thcfe are not. to 
iae endured. ^ > 

it is not mere empty noife and clamour that we 
hear, which n^ay be raifed we know not how, and 
joes as it camc» bccaufe there is no ground, for itt 
tke a fudden blaze which quickly dies away ftir. 
want of fuel to fupport it. The bufiacfs in han4 
is a metter of Right, upon which mea can judge^ 
:fnd thdt wife tnen will ponder, as it concerns eve- 
ry Member of the Common-wealth. - There ard 
not wanting, as *^ir Edward Decring faid» men of 
birth, quality, arid fortune, who hive been of gcx>4 
a^ftancc to the ftate, and arc no ways, obnoxious 
to 4r„ who ftand forth iipon. thi^ pccafion, in ft}|>*: 
' port of what they alFert to be the Right.s and Pri-r 
yih'ges of the people of England.-, and the oplnit;. 
of)8 of fuch men muft have woighc with othei's kft' 
aj[?te to judge of the wrong, ;bac eq^ially liable tb 
fjiffer by ic. ^ 

Confidcrfng 
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• Cbnridcring the pcrfon from whom it c£ti^^f\t 
was not an unfcnfible anfwer which QaDio the Ro^ 

■ ^ 

itian Deputy of Achaia, (a man whoic.chdf^fir 
it was, that he cared for none of tbe/e things w^i^^icji 
did not immediately concern his own GovcrniH^fji^f ) 
gave, when the Jews brought St. Paul bcforc^^js 
Judgment Seat, " If it were a matter of wrong, 
** O ye Jews» reafon would that i Ihoukl bcar>^jh 
." you, but if it be a queftibn of your Law*i.}(?p|k 
" ye to it." This bufmefs in hand is a great, ws^^-r 
ter of wrongs and Reafon will, that Reprdenutisyis 
and Rcmonttrances upon it fhould be borne with, 
It is a great ^eflion of our LaWj and the Pcopje 
ought to look to it. And if the Minifters of Go' 
yernmcnt do not alfo look to it, they will ill lopk 
to themfelvcs, For Minifters arc but the fervants 
of the People, and if the People are not fcrved, 
much more if they are hurt, they will not only no\ 
fupport, but they will oppofe^ tilj they pull dotwn 
thole who do not fcrve them. 

It has been well obferved, that it is an error to 
which thofe at the Helm are frequently liable, to 
difregard the coniplaints of the People. Being 
always furroundcd with Flatterers, or ignorant of 
what paflTes any where but at Court, they are ^pt 
to imagine, that havjng ^ few of the gre^t men for 
them, the reft of the people are to be counted as 
nothing. But it always has happened, and it aU 
ways Will happen in fuch a country as this, that 
thofe who reaibn in this manner, fipd at length tq 
their coft, th^t the great men, and Kings them- 
felves, have no more power than private perfons, • 
when unfupportcd by the People, 
. It is even very liable to miftakc, to judge, in all' 
Cafes, of the fentimcnts of the People by thofe of 
their Reprefentatives. For as the Reprefeniadves 
debate and dejcermine upon matters brought be- 
fore (hem \Yithout Inftru6l;[ions from thofe they re- 

prefent^ 



l^refcnt, tticlr Rcfolves, in one fenfe, ccin be cori- 
Tid^ffrd but as pfivate opinions, though while they 
i/e within the bounds of their legal Powers, and 
'ppdrt matters concerning which, they have, by the 
Co'nftitution,.a proper Juri(di(^ion, the e)ctent oi^ 
i^'hic'h is not exceeded, their Rc;foiutions are of 
forre to bind the People. Upon which account: 
'fa'B, that we fee from Hiftory, the people have often 
appealed from the decifions of Parliaments, when 
Hhought too prejudicial to the Nation, and have, 
in Cafes of the" laft extremity, even appealed to 
afrms. But the C6nftitucion is now happily armed 
With remedies which fuperfede thofe cauftick medi- 
cines ufed in the rude and barbarous times. 

In fuch Cafes, Minifters who have deluded them- 
felves in' a fatal fecurity, as to the fentiments of 
the People, perceive, when it is too Ute, that the 
fmall numbers they had gained, are a weak defence 
againft the fury of an enraged Nation. This was 
i*emarkably vierified after thefc Kingdoms were hap- 
pily and feafonably delivered from the dominion 
of Queen Anne's Tory Parliament and Miniflry. 
For a while, five or fix hundred perfons who com- 
pofe a Parliament, and perhaps fome hundreds of 
Macr'ftrates In Towns, and a few Freeholders in 
Counties, who, by ways and means, may be gor. 
upon particular occafions to prelenc Addrefics of 
Approbation, may be pafled upon the world a^ 
fpcaking the fenfe of the body of the Nation, and 
the reft be reckoned as nothing : But when the 
critical time comes, the greater number muube 
taken into the account, and then th^t of thofe who 
ate in office and in truft, a()pears to be infinitely 
fmall In comparifon of the whble. 

Such Refledions as'thefe we would not pufh to 
an extravagant length, nor would we be underftood 
xo point at any improper applications of them. 
But they are the truths of HiftOry, and the expe- 
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ricnce of paft times : And it muft be a ferioui wifht 
radl^r than a vain reproach, thaE Nlinifter^ w^^ii^ 
in place of fome of the idk and diCBpacing^i^c^fgi 
fay fbamcful and flagitious amy|t»n[iems, by ;wh(g^; 
only fome endeavour to qualify thiscnfelve^/dr^^lt^ 
important fituations« af if the gjr^a^ cpn^coriiajfl^ 
the Nation tftrt Ic{s than P)ay, #Ad. .tq t^e. ii^grc 
lightly fported with than bett& fei; |ipQn,tfecji4flP9dj 
^— if inftead of chefc they would; wy to learp, 
what this Countty hfis done, and w^ac ^ jhf§ 
fered. By that means they woul4 Q^r^ain^ .4^<%> 
fult their own intercft more, and fefve the;r C<>f|i9(^ 
try belter. They would, on fucb a,n occafiof^^K^ 
this, know the importance of the fenfe of th^ I^^^ 
iioj^y and the value pf national opinioAS ai)^ -i^«ti 
clinatigns^ , ,j 

The prefent quelVion is, m a peculiar fenfe, 4^^ 
popular queftion, and there is no denying gf ip^'^ 
The people fppport their own Rights* We mighli> 
have gUe0ed, if we had not ktn it, upjon what &d<^ , 
the Popular Opinion would be. But Popular OpK- 
tiiofis are no objects of contempt. Even fuch. a 
Tool of a Court as Bacon, could tell his Maftcf\ 
upon a very grave and weighty pqcafiop, " That 
*' Popular Opinions ar^ to be regarded, and th|t 
". Kings had always done fo." ..i 

It was the Parliamentary Language of old, jC^^- 
People of •^England must Se saTisfieix** 
Till they are» they will not be quiet. Flamm^ .pif,\ 
incenfas ciiiusfedetur arifias. We may be told ^., 
the Mob Pcutioners of London, of Middlefex^i 
'Vprkfhire, &c. But I will tell thofe who. talk in. 
that ftile^ fucb Mobs as thefe Petition^ come from*: 
will decide any controversy that can be raifed la 
England, if the gauntlet is thrown. And whoevct 
they are, that make a mock of Petitioners, they 
may dejiend upon it, the Standard of Liberty wiH 
tfc followed^ wfeentbc. Banner of Power has h^i 



*ftw to attend it * aftd tfeore . tm6T& Kkrfy to dKl^ft* 
thtfr tirfotirsi tfiah tpfupport the taufc iri a <^ df 
tHa ! 'Men tove Fi^dom, and Liberty i^ 'ai^ mtf]^ 
yriifeh biirns in the .bfeafts of FfrglHhfnrn, wfthati 
clttr^me hatf ed towarrfs tbofc whooppbfe'it.' 
''*^0»c eahnm h^lp bmg fdrty to fccf <hc reign of 
tli#1irft^/rW.Pririce of the Hoofe of Bninlwic^^ 
df%ric*e£fj*a5it*h^s been, with complaints of inva- 
fitJhi 6f 'Lttfcrty. ; UAdcrthe benign gbiJ^ernmcrit 
Of^hh Majcfty'^'two illuftrious aticeftoxs^ whofe 
ir^niory thcfc Nations revere, thc^bittcreft cncriiits 
df the PfOtcftant ftieccffion could not, even- in the 
days 6f the irioft nlaTignant dlfaffeftion, and whdn 
* every comer was ranfacked for ground of clamoitr, 
bring fuch an ^ccufation. Thtfe Princes were the 
gtork>us proteftbrs Of the liberties of Europe, arid 
the faithful guardians of the Rights and'Privifegcs 
of thefc kingdortis. They knew that -the OCo^ii 
they wore,^ was the gift i>f that Liberty, whifcli it 



was-o:iven tx>' maintain. 



Hrs prefetit Majefty alfo mbft gracioufly aflurcd 

'his people, -when he firft afcended the Throne, t^at 

theif Liberties were as dear to him as any Jewel of 

his Crown 5 atrd, indeed, they arc the brrghtcft 

Jewel in it. Ncverthclcfs, Complaints' are" not 

ntw-^omptaints of fu.ch ah rmprefTioni that for' 

the'patrtein of tHem^ we nitrft go-bacit beyond tlie 

Re volution-^Cqm plaints thiac cannot but be grie- 

VOQS to the real fnehds of the '^Hanotci' Family.* 

• Itisi 'however, a *h?ppy circutnflance, that even 

Complaints of this fort d'0^'nbt ffench the juftice of 

hit' Majeftfs Royial Dtfpoflttoni^ c^r ^ffc(Sf the 

loyal affeftiori of his faithfuhfubjcfits. To His 

. 'M^ctty*s own paterrial goodneft;; wiM trhe^ffuHy 

End' with ^r'atitude be atttributetl the 8£ts of his 

igovemmcnt in-fsivoiir df the tibercy df the Sdbieilh 

■ Th^'ConftitUtid^ ceHs Us whcW to lay't{fe.*iflr«c^bf; 

.'Mcafurcs that are injurioUr *o the Rights of th« 

1 i people. 






( 242 ) 

Prople^ and of a. tendency to rob his Majfcft'jr bF 
the hearts of his Subjeds, which are the ISrfligaftV" 
rifon of the kingdom. ' We ki)dw where Tttfipeb'^' 
libilicy is ; and we know the power that can miker 
thofc who are refponfiblc, amenable, and ft*^| 
which, no Power nor Proteftion is able ttfftcurS' 
the greateft, if once it. is efiedually roufcd" to"<ii^ 
the Criminal to account. Nor let anyonc'dwjfr' 
afide the veil that hides the Throne in facred' Rt-' 
verence. His Majefty may adopt the wor(ii^'16f 
his illuftrious Prcdeccffor Queen Elizabeth, Si^hd 
was not behind m penetration with any Princ^ vrhb^* 
ever wore her Crown, in her anfwer to the- Cbrii- 
mons of England, on prefentihg their Thanks* T6^ 
annulling Monopolies, which had become a I*^4ti-, 
onal Evil ; '* I befecchyou," faid that great Quceii,' 
that whatever Mifdemcanors and Mifcarriages; 
others are guilty of, by their falfe Suggeftions 
may not be imputed to me. Let the tcftimony 
** of a clear Confcience, entirely, in all refpefts, 
*' excufe me. You are not ignorant, that Princes 
fervants are oftentimes too much fet upon their 
own private advantage ; that the truth is fre- 
quently concealed from Princes, and they can- 
not themiclves look narrowly into all thin^J* 
upon whofe fhoulders lieth continually the hea\^. 
weight of the grcateft and moft important af* 
" fairs.^' '^ 

Thefe arc the Minifters of the Crown, and 6f 
thefe only, the people are to think when xht^ 
complain^ It is sn old faying, but the proof of 
it i& no novelty, nor are the examples of it* likely' 
ever to be fcarce, Nsmo imperium fiagitto quafittmr 
bonis artibus ex>itcuit. Men are too fond of i^owcr, 
and Minifters truft too much to it, however th^y* 
got it into their hands, to be over fcrupulous a- 
bout the means of preferving it, when thefe are 
dictated by the icQcOity of the Conditions -ob' 

which 






f*' 
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\Ytichj it :is held. Evil devices to care blunders,'* 
arp .generally the child of the lame imbecillity 
t|}«^5;^ icqmmittcd them. When Governors^ who 
c^pfii , conduct themielves, want cictraordinary re- 
medies on particular ertiergencies, they are eafily 
lecl jmo fcrapcS;, by confulting the ftate quacks 
yf}fic\i fuch forts of Miniflers imploy ; for thcfe 
poof^ undertakers are but a kind of horfe doftors, 
w^q will prefcribe very violent phyfick, without ' 
wn6c}crtng whether the tonftitutidn can bear the • 
Ojjc^ejk ic will occafion *, fome late meafures, if" I 
miftake not, are very much of this ftanp *, and 
the ^writings by which they have been defended, 
tp me appear to have the fame colour. 

• Miniftcrial meafures, we know, muft not only 
be fupported, but it is underftood to be neceflary 
to juftify them, however ra(hly undertaken, and 
though fincerely repented of in fecret, when the' 
confequcnpcs are fecn. But nothing but pure* 
madnefs could lead to juftify an unconftitutional ^ 
A£t^ by laborious endeavours to cram down ^ our ' 
throats principles pregnant with the worft of evils;' 
and infinitely more alarming than any fingle in-* 
ftance of mifcondudl which they could be ufed to* 
palliate. It is not by fuch doftrines as have beeii' 
broached, whatever pains may have been taken to' 
Ipread the vehicles which convey them, that the' 
flame which has been raifed, is to be quenched: 
Qeotlemen are miftaken, if thpy think ^ the peo-* 
pic a fit fubjedt for fuch impofition to work up-' 
on. Our privileges are not to be wxitten away,' 
tiie conftitution is not to be conquered by one- 
aflault. The Afts of Governmeni cannot prevail) 
over the principles of the Conftitution ^ nor- will' 
the rights of the people yield td.be exptedicnts .o£ 
any adminiftration. If writers, whofe works we 
have fecn, conceived the Peopte of England were* 
Aich fools as to fwallow the poifopk they have ad-< 
• I i a minif- 
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mifiifterdd, their. ccMiceptioii tifH^ afliirei}Q8*'lfMe^ 

notbirrg hut their Qwa confufion, and «Iw rtjAiPaf 
tibfc in ^^ftt fervice tb?ir IjibOufsfc^e bein'.^'-^ 
ployed, ^ • **' rv- LjiHi^ 

' Th^ cry of the Nation i^ Lrps fr^d^iUi^^d 
mquitas eripuit rep^Hutis : And a miicli g«tlis*ft*^ 
i^icc would have been lone m'thWb|feiia^;4fi^T 
as to the people w^hcjle rights hi\fcT5eeh in|iiitl^i'^ 
cpunfciling.to rellorf wbat ha^'Betft'tafc^h^'ii^jfl. 
Wber than affifting to defend tKt iij|iftjfj.*l^ 
the fecond part of true wifdonitd mettd iiifWr^j^ 
a* f^on as poffible. And upon tt^s /labjcili^ aSldS 
inftrudtjQn may be had from tlie fameQ^&tw 
Elizabeth, wbo I^ncw tfic^ weig&t of tife -Si^fi^^ 
fkt fwayed^ as weli as any Prince that ever fat'^fc^ 
oa tbij Throne of EngJandj in he* fp^ech cdHtfi^ 
Coratpoml already aMuded to^ " ! owe jkiti' 
** hearty thanks and ' commendattoiis for y6flr 
^^ guiargocd will towards me i not only- in ^o^ 
^ hearts ^nd thoughts,, but which you ha^iSK' 
•^ penliy e^preiScd and decjarcd, whereby yoii^iiTit 
^* recalled me ffofti fen error proceeding woril mjf 
^ "%«rorahce, , not rfty MfiH — Thefe thin^ htHA aii« 
^ cicfervcdly*turnj4 to my di^racey to whommM 
•t thing is more deaf than the fafety and I^yji^bf. ! 

^f my Pe<?pIe.-rThe fpbndor. of reg.al M^Rjr 
^* haijch not fo blinded npvne cyes^ rhat licft^ttiS^ 
** power fhottld prevail with me wiore thaii-j^ 
^^ tice,-^The glory of the namp of a Kiiig mkf 
^t dcctivePrinceis ih^i l^now not how to rult, j|^ j 

^* gilded . -ffHls i*ay deceive a; fK^k patient.; But 
^ I an^ notje of thofc Princes: For I know^-lhi^* 
^' the ComnitVn* wealth is W be governed for the 
^ ^ood and adraa^gie of t\\i^t ttiat are comtrfititcsi 
^ to me:, not of CQyfeif to whotn it is entrufieij j 
**" and that an acfedunt is one day to begivwv 1W^ 
^^ fore anckherjtidgmctit feat. I (i hinl^ myfelf^*«(ft% 
^ bappy, that, by ^Of^i ajfi^alifce^ I hnvf hkhdrda^l^ 

profper 



^Bp%f»!^^ Sfnwncd^ixc .ConjJDnflp: wealth: ia- 

^^iSjiXi^yt jgf^^ Iravc both. 

'^ king46m and life alfp**' 
\i«iJ*^wi(^*j who at aay time defpifc DCtitioosLanii 
CWPfi^^iiV^ iPf ;b4 ^ei^k» will not a|fe ci^fpife tjdp; 
?JW^ftM«a^Si ^ chcmfclv^s. It is long. fioQc tbe lu 
lirtif^ipC.Epftlwvi M4 «* f?crifice : But it Has been- 
f^ffl»||ht by v^y vWifc m,eq, tbait it dpi^s. IqqJc v^cy like . 
»f jl iu4saM5Pt<W9tdrt at lail. bcgia. The People 
^l^^n^and is a. beail with many' heads^ and i£ 
^Bflfttbcy.grc ?iigere^^ xhey w^ like atur^iil- 
(^VkJI^ieaf It i«t to QQ purpoCe to complain of 
4lW/'.l?ci9$ fufcepitible. of con?motiQ^i.. while Cau(ea 
^l-air^qntfiAt V? rK>t k^pt s^t a diftanc;c. There arc 
h^lUQpr;) in the political body, as well aa in tjbe 
X)9X.u^^L and if they are not removed but ftirrpd, 
'th^ wiU do bwt. The more eafily 4he Pcopie 
#£^, CTafpe.rated^ the more criminal it U to pra-i 
y$ke' them^.becaufe if thcf arc driven, to extremes, 
\^,*S^y grove truQ which b^^been &id in a par^- 
tj^iulaf 'affile of; langu^g^g, that the midwifery of 
af}]; J9c;ca(ipn . will fcrv? tp produce the pcddigiput 
igH€(s, of; their, madn^fs. If -^e covintry, as b 
fomctimc5 ajiedged,. is rea4y eijough to bjring 
fqf dv itronb^csi of itfclf without • fpwin^, it is vpry 
pge^l^ tQ throw the fced« pf thena jq^q the 
•Qund* dply to. mak^e the hajveft fljore plcjjti- 
IL . '^ 

r:. tn .this njjtion thq rcpw^b oflpyi^cled liberty 
will not be fuflFcrcd to r^^p^in* vifh^tcycr^mi^y b^ 
ijiescil^ry to wipe it away^ 4pd ifther^ is ^ m^n^ 
%t.9> wnifter in tbis.ctiuntry, Pt vvhefltjj^^^^oy l^ofcr^ 
fl^iOftoy extent of. the, vvpjfdsj,. it .cpx be. (aid^ 

l^Minid. be b«f: Mad to whifp9^ i^to hi^!^ qar, , tU e 
wl«tooi{ian,,^yeQ {a a^ Ei^Qo^B Qoy.crqowr* ta 
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ificHne him to treat the People with goodocfs ancf 
lenity, Imperaturus es bomi^hcs qui nee ioid}ff"jpdt'\^ 
ttaem pmi pojfmt. But as for the Liberties ofEff^^! 
gland, they are too firmly eftabliftied to be'^afll^^ 
dcftroyed. One may Ve&ture"to ^rophefy^'^^everi' 
in prophetick language,' " Thai in that day,^'^i^^ 
** their enemies lay fiege agaihft them, rne^^^'^ii^"' 
prove a burthenfome ftdne, that 'wiir'Cjft'^^ficP 



** pieces all thofe who are gdihered ; tb^^ei^ 
** again ft them/' Convellijine exitio conbellmt^m ' 
ninpojfunt. .. . ^ . ^ -oo^^ 

Such are the reflefihions of one, no 'matter wWtf^ 
if he is but a fincere Lover of his Countrj^! /V^a?2 
ever weight is in them, is derived from tH^' ft^ 




fider, by prefacing this Diflertation with a vtrfdi- 
carion of mf Motives •, and I (hall^ not add td'tfle^ 
length of it, wh;ch aftoniflies myfelf, byeKplajtt-' 
ing them. Thefe, in all cafes, are beft to be'^'-| 
thcrcd from the tenor of Writings thenifel^^es :^ 
And they are of mighty little concern to the l*ub-* 
lick, and of ftill Icfs importance to the matter ^fiat" 
has been handled. Thus muth T Ihall bnly-^y^'' 




prevailed upon 
fuch a difcuflion of it. And I am.not confciOiis'* 
of being too apt to embrace opinions without rea- 
fonf ; or of being fo^ duftile, as to fubmit to influ-^ 
ence,. which either fuperfedes ot- renders it ve'r^ 
convenient to ftifle thofe that are real. 'Whether^ 
what has been faid, has oome'from cohvi66on 6V* 
no, fhall be left TO be; decided by the matter itfelf,; 
and the manner in which it has: been' treated. '* y;^' 
I have endeiP/oUffed to treat the Subjfedt in feW' 
a manner, as I thought^ becahic the^ dignity aiid'^ 

tnc 
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* « * 

tKs^arayiiy of it, . I do not think Miave writ ill 
thip^^^jcile or Temper of Party : I had no tempta- 
tlpi^^ .nor invitation^ no call nor obligation to do 
j^nd to avoid it,, I pafled over thofe parts of 
.^yfo Performances I have had under my eye, 
fix were pointed to any particular quarter or 
Tjei^, of a te^idency to excite heat or ill-humour, 
^g^ich, there are not wanting in them both, 
^^yjbe fubjeA itfelf is fufBcient to make a verv 
cool man warm ; and on tl\e fide of it, which 
. g^s, my affc<9;ions, the moft moderate man may 
bV^iafped:,. and delpife the imputation of being a ' 
JP^tjzan. 

A wife man will firft covet his own approbation. 
Ela£tipn, fire-brands, and incendiaries, every good 
man will deteft : And if he admires, it cannot be 
bccaufe he is in love with, Time-fervers and Wea- 
ther-cocks, who can change Opinions with the 
lame, facility that they ftiift Sides ; one day the 
tools of Tyranny, and the next, inrolled amoi^ 
the Friends of Liberty, as their intereft, their am- 
bition, their refentments, profpefts or purfuits, 
drive or direft. An honeft man, no Party will 
ever make fay what he does not think, or advance 
what he would either be afliamed to avow, or a- 
fraid to juftify : Nor will any Connexion or At* 
tachment feduce him to adl inconfiftently with him- 
fel£ But, inconfiftent with his own fafcty,^ as well 
as duty, does every man in this Country ad, who 
behaves otherwife than as a warm friend of the 
Revolution fettlement of the Crown, and a zealous 
fupporter of the Liberties of theje Kingdoms, of 
which that is the grand fecurity. 

In defence of the Conftitution has been lent the 
feeble aid of the Confiderations contained in thefe 
fhcets. To fight for the Conflitmion, is a conteft, 
in which it is no vi<5tory to overqoole. *- Cruentam 
atqu^ luSuofam viSioriam bojlibus relinquimus, — Pro 

fatria^ 






fair ray fn Uhtriaft ttrtamks. Iti the Caufe of Liber^ 
ty, and to thofc who crtjoy it, any^ficof die Peo- 
-plc may fpeaK, as every one <of them muft ffianer 
ifither in the prejudice or advar»tage rfarty niea- 
'fure that is t^ken, fo far as it affefts theCdtntncm- 
•wealth in gcneral.:-r-:^JV«wj«tffflr vtria feci pro w-- 
his fcUciti'or'''^-^^ntfue facundittm exerctti liber totem 

pGpnli tttmismn udfitmdtyi ^ftd (Tuia'Vftksi apud Xh9s 

plurifnum valehtt fiafm pauta di^rere% -ipiaprofli^ 
gatv bdlo tttilins fit ''cobis andiffe q^uam ttohis dixiffe. 

To the People of this great Country, I have 

•only farther to prefchti As n JModel, the example 

and t;he Exhortatign of aji ,antient Brifony • in -a 

Speech titade about 1700 years ^igo, with which 

'he encoiiragi-d his Countrymen to repel theRomacn 

yoke ; ahd which the *Romari Htftorian, Feeling 

*it*s Energy and Power, has tranfmittcd, to the 

Honour of him ^ho made ic 5 ** 'l^et us,** faid he^ 

aft as Men that hold their Liberty as well as 

their Glory dear,** adding, aS I fhaU concitide, 

'Britaj^ni agnoscent suam Causaw* 
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